GREG ABBOTT

April 16, 2008

Ms. Mia M. Martin

General Counsel

Richardson Independent School District
400 South Greenville Avenue :
Richardson, Texas 75081-4198

OR2008-05091
Dear Ms. Martin:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 307547.

The Richardson Independent School District (the “district”) received arequest for the sexual
harassment investigation resulting from a complaint filed by a specific district employee.
You state that you are withholding some of the information pursuant to the federal Family
Educational Rights and Privacy Act (“FERPA”).! You claim that the submitted information
is excepted from disclosure under sections 552.101,552.102, 552.117, 552.135, and 552.137
of the Government Code.> We have considered the exceptions you claim and reviewed the
submitted representative sample of information.’

'We note that the United States Department of Education Family Policy Compliance Office (the

"“DOE”) informed this office that FERPA, 20 U.S.C. § 1232(a), does not permit state and local educational

authorities to disclose to this office, without parental consent, unredacted, personally identifiable information
contained in education records for the purpose of our review in the open records ruling process under the Act.
The DOE has determined that FERPA determinations must be made by the educational authority in possession
of the education records. We have posted a copy of the letter from the DOE to this office on the Attorney
General’s website: http://www.oag.state.tx.us/opinion/og_resources.shtml.

2Although you also assert section 552.1175, the proper exception in this instance is section 552.117
of the Government Code because section 552.117 applies to information the district maintains as the employer
of the employees at issue. '

*We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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Initially, we note that you have marked some of the information as non-responsive. The
district need not release non-responsive information in response to this request and this
ruling will not address that information. See Econ. Opportunities Dev. Corp. v.
Bustamante, 562 S.W.2d 266 (Tex.App.-San Antonio 1978, writ dism’d).

Section 552.101 excepts from public disclosure “information considered to be confidential
by law, either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101.
Section 552.101 of the Government Code encompasses the doctrine of common-law privacy.
Section 552.102(a) of the Government Code excepts from public disclosure “information in
a personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy[.]” Gov’t Code § 552.102(a). Section 552.102 is applicable to information
that relates to public officials and employees. See Open Records Decision No. 327 at 2
(1982) (anything relating to employee’s employment and its terms constitutes information
relevant to person’s employment relationship and is part of employee’s personnel file). The
privacy analysis under section 552.102(a) is the same as the common-law privacy standard
under section 552.101. See Hubert v. Harte-Hanks Tex. Newspapers, Inc., 652
S.W.2d 546, 549-51 (Tex. App.—Austin 1983, writ ref’d n.r.e.) (addressing statutory
predecessor). We will therefore consider the applicability of common-law prlvacy under

. section 552.101 together with your claim regarding section 552.102.

In Industrial Foundation v. Texas Industrial Accident Board, the Texas Supreme Court held
that information is protected by common-law privacy if it (1) contains highly intimate or
embarrassing facts the publication of which would be highly objectionable to a reasonable
person and (2) is not of a legitimate concern to the public. Indus. Found. v. Tex. Indus.
Accident Bd., 540 S'W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of .
common-law privacy, both prongs of this test must be satisfied. Id. at 681-82. In Morales
v. Ellen, 840 S.W.2d 519 (Tex. App.— El Paso 1992, writ denied), the court addressed the
applicability of the common-law privacy doctrine to files of an investigation of allegations
of sexual harassment. The investigation files in Ellen contained individual witness
statements, an affidavit by the individual accused of the misconduct responding to the
allegations, and conclusions of the board of inquiry that conducted the investigation.
Ellen, 840 S.W.2d at 525. The court ordered the release of the affidavit of the person under
investigation and the conclusions of the board of inquiry, stating that the public’s interest was
sufficiently served by the disclosure of such documents. Id. In concluding, the Ellen court
held that “the public did not possess a legitimate interest in the identities of the individual
witnesses, nor the details of their personal statements beyond what is contained in the
documents that have been ordered released.” Id.

Thus, if there is an adequate summary of an investigation of alleged sexual harassment, the
investigation summary must be released along with the statement of the accused under Ellen,
but the identities of the victims and witnesses of the alleged sexual harassment must be
redacted, and their detailed statements must be withheld from disclosure. See Open Records
Decision Nos. 393 (1983), 339'(1982). If no adequate summary of the investigation exists,
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then all of the information relating to the investigation ordinarily must be released, with the
exception of information that would identify the victims and witnesses. Since common-law
privacy does not protect information about a public employee’s alleged misconduct on the
job or complaints made about a public employee’s job performance, the identity of the
individual accused of sexual harassment is not protected from public disclosure. See Open
Records Decision Nos. 438 (1986), 405 (1983), 230 (1979), 219 (1978).

The submitted information contains an adequate summary of the investigation into alleged
sexual harassment and statements by the individuals accused of sexual harassment. The
summary-and statements are thus not confidential; however, information within these
documents identifying the victim and witnesses, which we have marked, is confidential
under common-law privacy and must be withheld pursuant to section 552.101 of the
Government Code. See Ellen, 840 S.W.2d at 525. Therefore, pursuant to section 552.101
and the ruling in Ellen, the marked summary and statements of the accused are not
confidential, but the remaining submitted information, and the identifying information of the
victim and witnesses, which we have marked within the summary ‘and statements of the
accused, must be withheld under section 552.101 in conjunction with common-law privacy.*
However, we find that none of the remaining information in the summary and statements of
the accused constitutes highly intimate or embarrassing information of no legitimate concern
to the public. Therefore, the district may not withhold the remaining information in the
summary and statements of the accused under section 552.101 in conjunction with common-
law privacy.

In summary, with the exception of the summary-and the statements of the accused, the
district must withhold the requested information under section 552.101 in conjunction with
common-law privacy and the holding in Ellen. The district must release the summary and
statements of the accused but withhold the information we have marked under
section 552.101 in conjunction with common-law privacy and the holding in Ellen. As our
ruling is dispositive, we need not address your remaining arguments against disclosure.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of

“As we are able to make this determination under section 552.101, we need not address your claim
under section 552.117 for the information you have marked that applies to individuals whose identities have
been withheld under section 552.101 in conjunction with common-law privacy. :
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such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not-appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the

requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Chris Schulz
Assistant Attorney General
Open Records Diyision

~ CS/jb
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Ref: ID# 307547
Enc. Submitted documents

c: Ms. Jane E. Bishkin
Attorney and Counselor
7502 Greenville Avenue, Suite 500
Dallas, Texas 75231
(w/o enclosures)




