
ATTORNEY GENERAL OF TmCAS
GREG ABBOTT

Mr. Stephen E. Dubner
Law Office of Stephen E. Dubner
2002 South Stemmons Freeway, Suite #200
Lake Dallas, Texas 75065

0R2008-06258

Dear Mr. Dubner:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 309450.

The Argyle Independent School District (the "district"), which you represent, received a
request for all correspondence between specified individuals during a specified time period,
employment information relating to a specified individual, school board meeting packets for
specified dates, and descriptive employment information for a specified district position. 1

You state that the district will release some of the responsive information to the requestor.
You claim that the submitted information is excepted from disclosure under
sections 552.101, 552.102, 552.107, 552.117, and 552.136 of the Govemment Code.' We
have considered the exceptions you claim and reviewed the submitted information.

'We note that the requestor specifically excluded from her original request e-mail addresses that are
confidential under section 552.137 ofthe Government Code. Accordingly, information subject to this exception
is not responsive to the request for information. This ruling does not address the public availability of any
information that is not responsive to the request and the district is not required to release that information.
Further, you inform us that the requestor later clarified her original request. See Gov't Code § 552.222(b)
(governmental body may communicate with requestor for purpose of narrowing or clarifying request for
information).

2Although the district also raises section 552.022 of the Government Code, that provision is not an
exception to disclosure. Rather, section 552.022 enumerates categories of information that are not excepted
from disclosure unless they are expressly confidential under other law: See Gov't Code § 552.022 .
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Initially, you inform us that a portion of the requested information was the subject of two
previous requests for information, in response to which this office issued Open Records
Letter Nos. 2008-04616 (2008) and 2008-05084 (2008). We have no indication that the
pertinent facts and circumstances have changed since the issuance ofthe prior rulings.' Thus
we determine that the district must continue to rely on these prior rulings with respect to any
information requested in those instances that is also at issue here. See Open Records
Decision No. 673 (2001) (governmental body may rely on previous determination when the

-----r-e-co-r-a"s or information at issue are preciSe1Y1lie same recorCls or informafi-on fhaf"w~er;:;Ce'--~-----1

previously submitted to this office pursuant to section 552.30l(e)(1)(D); the governmental
body which received the request for the records or information is the same governmental
body that previouslyrequested or received a ruling from the attorney general; the prior ruling
concluded that the precise records or information are or are not excepted from disclosure
under the Act; and the law, facts, and circumstances on which the prior ruling was based
have not changed since the issuance of the ruling).

Next, we note the United States Department ofEducation Family Policy Compliance Office
(the "DOE") has informed this office that FERPA, section 1232g of title 20 of the United
States Code, does not permit state and local educational authorities to disclose to this office,
without parental consent, unredacted, personally identifiable information contained in
education records for the purposes of our review in the open records ruling process under
the Act.' Consequently, state and local educational authorities that receive a request for
education records from a member of the public under the Act must not submit education
records to this office in unredacted form, that is, in a form in which "personally identifiable
information" is disclosed. See 34 C.F.R. § 99.3 (defining "personally identifiable
information"). You have submitted for our review, among other information, unredacted
education records." Because our office is prohibited from reviewing education records, we
will not address the applicability ofFERPA to the information at issue. Such determinations
under FERPA must be made by the educational authority in possession of the education
record.

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This section encompasses information protected by other statutes.
Article .20.02(a)ofthe Code of Criminal Procedure provides that "[t]he proceedings ofthe
grand jury shall be secret." Crim. Proc. Code art. 20.02(a). Article 20.02, however, does
not define "proceedings" fOrpU11JOSeS ofsubsection (a). Therefore, we have reviewed case
law for guidance, and found.that Texas courts have not often addressed the confidentiality

3A copy of this letter may be found on the Office of the Attorney General's website:
http://www.oag.state.tx.lls/opinopen/og_resources.shtml.

41n the future, ifthe district does obtain parental consent to submit unredacted education records, and
. the district seeks a ruling from this office on the proper redaction ofthose education records in compliance with

FERPA, we will rule accordingly.
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ofgrand jury subpoenas under article 20.02. Nevertheless, the court in In re Reed addressed
the issue of what constitutes "proceedings" for purposes of article 20.02(a) and stated that
although the court was aware of the policy goals behind grand jury secrecy, the trial court
did not err in determining the grand jury summonses at issue were not proceedings under
article 20.02. See In reReed, 227 S.W.3d273, 276 (Tex. App.-SanAntonio 2007,nopet.).
The court further stated that the term "proceedings" could "reasonably be understood as
encompassing matters that take place before the grand jury, such as witness testimony and

t------~

deIi6erations."l{eed,~22TS~3aar276-:-Tne couftalso Cliscussectthat, unlIke federallaw;--------j

article 20.02 does not expressly make subpoenas confidential. See Reed, 227 S.W.3d at 276;
FED. R. CRIM. P. 6(e)(6).

Subsequent to the ruling in Reed, the 80th Legislature, modeling federal law, added
subsection (h) to article 20.02 to address grand jury subpoenas. See Crim. Proc. Code
ali. 20.02; FED. R. CRIM. P. 6(e)(6) ("Records, orders, and subpoenas relating to grand-jury
proceedings must be kept under seal to the extent and as long as necessary to prevent the
unauthorized disclosure ofamatter occurring before a grand jury."). Article 20.02(h) states
that"[a] subpoena or summons relating to a grand jury proceeding or investigation must be
kept secret to the extent and for as long as necessary to prevent the unauthorized disclosure
ofa matter before the grandjury." Crim. Proc. Code art. 20.02(h). This provision, however,
does not define or explain what factors constitute "necessary to prevent the unauthorized
disclosure of a matter before the grand jury." Id. Because subsection (h) is modeled on
federal law, we reviewed federal case law for guidance on a definition or explanation ofthe
factors that would constitute "necessary to prevent the unauthorized disclosure of a matter
before the grand jury" for the purposes ofkeeping grand jury subpoenas secret. Our review
of federal case law revealed that federal courts have ruled inconsistently on the issue of
whether or not grand jury subpoenas must be kept secret. FED.R. CRIM. P. 6(e)(6) advisory
committee's note (stating federal case law has not consistently stated whether or not
subpoenas are protected by rule 6(e)). Furthermore, even if we considered article 20.02 to
be a confidentiality provision, information withheld under this statute would only be secret
"for as long as necessary to prevent the unauthorized disclosure ofa matter before the grand
jury." Id.

You have not submitted any arguments explaining how the matter upon which the submitted
subpoena was based is still "before the grand jury" to warrant keeping the subpoena secret.
Therefore, upon review ofarticle 20.02 and related case law, it is not apparent, and you have
not otherwise explained, how this provision makes the submitted grand jury subpoena
confidential. See Open Records Decision No. 478 (1987) (as general rule, statutory
confidentiality requires express language making information confidential). Consequently,
the submitted subpoena may not be withheld under article 20.02 of the Criminal-Code of
Procedure.

The district also asserts that the documents responsive to the subpoena cannot be disclosed
pursuant to article 20.02. We note, however, that the information at issue consists of
information that the district compiled in the normal course of business. The requestor did
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not request records subpoenaed by a grand jury; she requested records the district normally
maintains. The fact that certain records may have been subpoenaed by a grand jury does not
make the records confidential under article 20.02. We therefore conclude that the district
may not withhold any ofthe information in Exhibit 5 under section 552.101 in conjunction
with article 20.02(a) of the Code of Criminal Procedure. Cf ORD 513 at 4 (fact that
information collected or prepared by another person or entity is submitted to grandjury does
notnecessarily mean that such information is confidential in possession ofdistrict attorney).

Section 552.101 also encompasses section 1324a oftitle 8 ofthe United States Code, which
governs the release of 1-9 forms, This section provides that an 1-9 "may not be used for
purposes other than for enforcement of this chapter" and for enforcement of other federal
statutes governing crime and criminal investigations. 8 U.S.C. § 1324a(b)(5). Release ofthe
submitted 1-9 under the Act would be "for purposes other than for enforcement" of the
referenced federal statute. Accordingly, we conclude that the submitted 1-9 form is
confidential for purposes of section 552.101 of the Government Code and may only be
released in compliance with the federal laws and regulations governing the employment
verification system.

Next, we find that the information in Exhibit 8 consists of criminal history information
obtained from the Safe Schools Project which is subject to the Fair Credit Reporting Act (the
"FCRA"), 15 U.S.c. § 1681 et seq. Section 22.083 of the Education Code permits the
district to obtain criminal history record information from a private entity that is a consumer
reporting agency governed by the FCRA. See Educ. Code § 22.083 (a-l )(3). We understand
that the Safe Schools Project is a consumer reporting agency that furnishes reports to the
district to be used for employment purposes. See 15 U.S.c. § 1681a(f)(defining "consumer
reporting agency"), (h)(defining "employment purposes"). A criminal history report
compiled by a private consumer reporting agency is a "consumer report" under
the FCRA. See 15 U.S.c. § 1681a(d)(defining "consumer report"); see also
www.ftc.gov/bcp/conline/pubs/buspubs/credemp1.shtm (discussing Federal Trade
Commission position that "consumer report" includes criminal histories). Section 1681b of
the FCRA permits a consumer reporting agency to furnish a consumer report to a person that
the consumer reporting agency has reason to believe intends to use the information for
employment purposes. See id.; see also id. § 1681a(b), (d) (defining "person" and
"consumer report"). Section 1681b further provides that "[a] person shall not use or obtain
a consumer report for any purpose unless ... the consumer report is obtained for a purpose
for which the consumer report is authorized to be furnished under this section; and ... the
purpose is certified in accordance with section 1681eofthis title by a prospective user ofthe
report through a general or specific certification." Id. § 1681b(f). Section 1681eprovides
for the maintenance ofprocedures by consumer reporting agencies under which prospective
users ofconsumer reports must identify themselves, certify the purposes for which they seek
information, and certify that the information will be used for no other purpose. See 15
U.S.c. § 1681e(a); see also Open Records Decision No. 373 at 2 (1983) (stating that federal
law strictly limits distribution ofconsumer credit reports by credit reporting agencies). Upon
review, we find that the Safe Schools Project reports are consumer reports for purposes of



Mr. Stephen E. Dubner - Page 5

section 1681b of the FCRA. The FCRA does not permit the disclosure of information in a
consumer report for the purpose of responding to a request for information under the Act.
Therefore, we conclude that the reports in Exhibit 8 must be withheld from the requestor
under section 552.101 of the Government Code in conjunction with the FCRA.5

Section 552.101 also encompasses section 21.048 ofthe Education Code, which addresses
teacher certification examinations. Section 21.048(c-1) provides the following

The results ofan examination administered under this section are confidential
and are not subject to disclosure under Chapter 552, Government Code,
unless:

(1) the disclosure is regarding notification to a parent of the
assignment of an uncertified teacher to a classroom as required by
Section 21.057; or

(2) the educator has failed the examination more than five times.

Educ. Code § 21.048(c-1). The submitted information in Exhibit 5 contains ExCET and
TExES Exam results of the teacher at issue. You do not inform us that
subsection 21.048(c-1)(1) or (2) is applicable; therefore, the district must withhold the
information we have marked in Exhibit 5 under section 552.101 in conjunction with
section 21.048 ofthe Education Code. We note however, that ifthe individual has failed the
examinations more than five times, the information we have marked under
section 21.048(c-1) must be released.

Section 552.102(b) ofthe Government Code excepts from disclosure "a transcript from an
institution of higher education maintained in the personnel file of a professional public
school employee." Gov't Code § 552.102(b). This section further provides, however, that
"the degree obtained or the curriculum on a transcript in the personnel file ofthe employee"
are not excepted from disclosure. Thus, except for the information that reveals the degree
obtained and the courses taken, the district must withhold the transcript in Exhibit 7 under
section 552.102(b) of the Government Code. We note that you have marked additional
information under section 552.102(b) in the employee's application. This information does
not constitute a transcript from an institution ofhigher education, and therefore may not be
withheld under section 552.102(b).

Section 552.107(1) of the Government Code protects information coming within the
attorney-client privilege. When asserting the attorney-client privilege, a governmental body
has the burden ofproviding the necessary facts to demonstrate the elements.ofthe privilege

5As our ruling is dispositive, we need not address your remaining arguments against the disclosure of
this information.
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in order to withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002).
First, a governmental body must demonstrate that the information constitutes or documents
a communication. ld. at 7. Second, the communication must have been made "for the
purpose offacilitating the rendition ofprofessional legal services" to the client governmental
body. TEX. R. EVID. 503(b)(1). The privilege does not apply when an attorney or
representative is involved in some capacity other than that of providing or facilitating
professional legal services to the client governmental body. In re Texas Farmers Ins.

~~--~~~-'-'E.xch~9~9U-S-:W:2(nJ7~JZJ.U-(Tex. Kpp. Texarkana t999, orig.proceeding)taltot1Yey::clilmt~~--~-
privilege does not apply if attorney acting in a capacity other than that of attorney).
Governmental attorneys often act in capacities other than that ofprofessional legal counsel,
such as administrators, investigators, or managers. Thus, the mere fact that a communication
involves an attorney for the government does not demonstrate this element. Third, the
privilege applies only to communications between or among clients, client representatives,
lawyers, and lawyer representatives. TEX. R. EVID. 503(b)(1). Thus, a governmental body
must inform this office of the identities and capacities of the individuals to whom each
communication at issue has been made. Lastly, the attorney-client privilege applies only to
a confidential communication, id., meaning it was "not intended to be disclosed to third
persons other than those to whom disclosure is made in furtherance of the rendition of
professional legal services to the client or those reasonably necessary for the transmission
of the communication." ld. 503(a)(5).

Whether a communication meets this definition depends on the intent ofthe parties involved
at the time the information was communicated. Osborne v. Johnson, 954 S.W.2d 180, 184
(Tex. App.-Waco 1997, no writ). Moreover, because the client may elect to waive the
privilege at any time, a governmental body must explain that the confidentiality of a
communication has been maintained. Section 552.107(1) generally excepts an entire
communication that is demonstrated to be protected by the attorney-client privilege unless
otherwise waived by the governmental body. See Huie v. DeShazo, 922 S.W.2d 920,923
(Tex. 1996) (privilege extends to entire communication, including facts contained therein).

You state that portions ofthe submitted information consist ofconfidential communications
between the district's attorney, district board members, and personnel that were made for the
purpose ofrendering professional legal advice. You also state that the confidentiality ofthe
communications has been maintained. Based on these representations and om" review ofthe

. information at issue, we agree that the district may withhold the information in Exhibit 4,
as well as the documents you have marked in Exhibit 5, under section 552.107, of the
Government Code.

Section 552.117(a)(1) of the Government Code excepts from disclosure the current and
former home addresses and telephone numbers, social security numbers, and family member
information ofcurrent or former officials or employees ofa governmental body who request
that this information be kept confidential under section 552.024 of the Government Code.
Gov't Code § 552.1l7(a)(1). Whether information is protected by section 552.117(a)(1)
must be determined at the time the request for it is made. See Open Records Decision
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No. 530 at 5 (1989). Pursuant to section 552.117(a)(1), the district must withhold personal
information that pertains to a current or former employee of the district who elected, prior
to the district's receipt ofthe request for information, to keep such information confidential.
You state that the district employee concerned timely requested confidentiality under
section 552.024. Accordingly, the district must withhold the information we have marked
under section 552. 117(a)(1).

We notethanne suomiIteaaocumentscontailrinfotl1ra:tiolr8ubJe-ctto-se-cti-OlrS52-:-1-3e-ofthe'-------i
Government Code." Section 552.130 excepts from disclosure "information [that] relates
to ... a motor vehicle operator's or driver's license or permit issued by an agency of this
state [or] a motor vehicle title or registration issued by an agency ofthis state." Gov't Code
§552.130(a)(1), (2). Accordingly, the district must withhold the Texas motor vehicle record
information we have marked pursuant to section 552.130 of the Government Code.

Section 552.136 ofthe Government Code states that "[n]otwithstanding any other provision
of this chapter, a credit card, debit card, charge card, or access device number that is
collected, assembled; or maintained by or for a governmental body is confidential."
ld. § 552.136(b). The district must withhold the bank account and routing numbers that you
have marked in Exhibit 6 under section 552.136 of the Government Code.

Finally, we note that some of the submitted information is protected by copyright. A
custodian of public records must comply with the copyright law and is not required to
furnish copies ofrecords that are copyrighted. Attorney General Opinion JM-672 (1987). A
governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. ld. If a member of the public wishes to make copies of
copyrighted materials, the person must do so unassisted by the governmental body. In
making copies, the member ofthe public assumes the duty ofcompliance with the copyright
law and the risk of a copyright infringement suit. See Open Records Decision
No. 550 (1990).

In summary, the district must continue to rely on Open Records Letter Nos. 2008-04616
and 2008-05084, with respect to any information requested in those instances that is also at
issue here. In conjunction with section 552.101 of the Government Code, the district must
withhold (1) the 1-9 we have marked under section 1324(a) oftitle 8 ofthe United States
Code, (2) Exhibit 8 under the FCRA, and (3) the information we have marked under
section 21.048 ofthe Education Code. The district must withhold the transcript in Exhibit 7
pursuant to section 552.102(b) of the Government Code, with the exception of the fanner
employee's name, courses taken, and degree obtained. The district may withhold Exhibit 4,
as well as the documents you have marked in Exhibit 5, under section 552.107 of the

GThe Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body,but ordinarily willnotraise other exceptions. See OpenRecords DecisionNos. 481 (1987),480 (1987),
470 (1987).
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Government Code. The district must withhold the information we have marked under
section 552.117(a)(I) ofthe Government.Code. The district must withhold the Texas motor
vehicle information we have marked under section 552.130 ofthe Government Code. The
district must withhold the bank account and routing numbers that you have marked in
Exhibit 6 under section 552.136 ofthe Government Code. The remaining information must
be released. This ruling does not address the applicability of FERPA to the submitted
information. Should the district determine that all or portions ofthe submitted information

~~~-c:::-:o=n=sisfOr"eaucafionrecoras"lnat musr15e witlillela un-deTFERP:A-;tlre-dtstri-ctmust-di-sp-o-s-e:~~~-~~-,-j
of that information in accordance with FERPA, rather than the Act.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e). '

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep 't ofPub. Safety v. Gilbreath, 842 S.W.2d 408,411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
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complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Q&~i~·
Olivia A. Maceo
Assistant Attorney General
Open Records Division

OM/mcf

Ref: ID# 309450

Ene. Submitted documents

c: Ms. Jackie Thomas
411 Forest Trail
Argyle, Texas 76226
(w/o enclosures)
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