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Dear Mr. Reid:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 of the Govemment Code. Your request was
assigned ID# 313611.

Lieutenant Govemor David Dewhurst (the "lieutenant govemor") received a request for his
daily schedule for March 2008. The requestor subsequently amended his request to include
the lieutenant govemor's schedule "for January through March 2008." You indicate that
some responsive information has been released to the requestor. You assert that the public
availability ofsome of the remaining requested information is govemed by section 306.003
of the Govemment Code, rather than by the Act. You also claim that portions of the
remaining information are not public information subject to the Act; altematively, you claim
that this information is excepted from disclosure under section 552.109 ofthe Govemment
Code. We have considered your claims and reviewed the submitted information. We have
also considered comments submitted on behalfofthe requestor. See Gov't Code § 552.304
(providing that interested party may submit comments stating why information should or
should not be released).

Section 306.003 of the Government Code provides as follows:

(a) Records ofa member ofthe legislature or the lieutenant govemorthat are
composed exclusively of memoranda of communications with residents of
this state and ofpersonal information concerning the person communicating
with the member or lieutenant govemor are confidential. However, the
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member or the lieutenant governor may disclose all or a part of a record to
which this subsection applies, and that disclosure does not violate the law of .
this state.

(b) The method used to store or maintain a record covered by Subsection (a)
does not affect the confidentiality of the record.

Gov'tCoae§~3Uo:U03-:--The confiaenfiaTityprovision in secrion 30H:D03-ca) applies tatue
records of a member of the legislature or of the lieutenant governor of two kinds of
information: (1) records of memoranda of communications with Texas residents
and (2) records ofpersonal information about the person communicating with the legislator
or lieutenant governor. Id. Thus, "personal information" about a person connnunicating
with a legislator or the lieutenant governor is within section 306.003(a) even if it is not
recorded in a memorandum prepared by the legislator or lieutenant governor. Id. While
section 306.003(a) deems confidential the records that are subject to the provision, it gives
a member of the legislature the discretion to disclose all or part of such record. See id.
§ 306.003(a).

In Open Records Decision No. 648 (1996), this office addressed the applicability of
section 306.003 to information held by a state representative. Inconstruing this provision,
we stated:

As we have seen, chapter 306 contains provisions for the disclosure of the
. information it covers. Thus, the chapter is not merely a confidentiality
statute, but a statute that sets the parameters for public access to the
information to which it applies. Accordingly, we believe chapter 306, rather
than the [Act],· governs the release of information within
section306.003(a).... See Open Records Decision No. 598 (1991) (statutes
governing specific subset of information prevail over general applicability
of [Act]). Thus, we need not consider whether information covered by
chapter 306 is excepted from public disclosure pursuant to an [Act]
exception.... Information falling within the scope of chapter 306 of the
Government Code may be released only as that chapter provides and does not
fall within the scope of the [Act], chapter 552 of the Government Code. A
member ofthe legislature or the lieutenant governor may elect to disclose all
or part of the information within [section 306.003(a)] of the Government
Code, but is not required to do so.

Open Records Decision No. 648 at 3, 7. We further found that the statute's legislative
history affirmed this construction ofchapter 306 ofthe Govennnent Code. Ina footnote, we
explained that the House Study Group report of the legislation that enacted the statutory
predecessor to chapter 306 demonstrated "that the effect of the statute IS to give legislators
the discretion to release their communications with state residents and to exempt the
legislature in this regard from the ordinary disclosural requirements set forth in the [Act]."
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Id. at 3-4 n.3. Therefore, the release of information that is subject to section 306.003(a) is
governed by chapter 306 ofthe Government Code, not the Act, and it is within the discretion
of the lieutenant governor to either withhold or release such information.

You argue that the entries you have marked in the submitted calendars are not public
information subject to the Act. See Gov't Code § 552.021 (Act is only applicable to "public
information"). Section 552.002 defines public information as "infomiation that is collected,

~~~~~~~as~s~eI~nbled, or maintainea unaer a law or orai:nanceor in connection wifli111e transacfion of~~~~~~---I
official business: (1) by a governmental body; or (2) for a governmental body and the
governmental body owns the information or has a right of access to it." Gov't
Code § 552.022. The lieutenant governor contends that the marked entries were not
collected, assembled, or maintained in connection with the transaction of any official
business, nor were they collected, assembled, or maintained pursuant to any law or
ordinance. Based on your arguments and our review of the information at issue, we agree
that the entries you have marked in the submitted calendars do not constitute "public
information" that is subject to the Act. Consequently, the lieutenant governor is not required
to disclose these entries under the Act. Cf Open Records Decision No. 635 (1995)
(statutory predecessor not applicable to personal information unrelated to official business
and created or maintained by state employee involving de minimis use of state resources).
As we are able to make this determination, we do not address your section 552.109 claim.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

I

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
TravisCounty within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Govemment Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the govemmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
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toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep 't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

~~
Assistant Attorney General
Open Records Division

CN/mcf

Ref: ID# 313611

Ene. Submitted documents

c: Mr. Gardner Selby
Austin American-Statesman
P.O. Box 670
Austin.Texas 78767
(w/o enclosures)

Mr. William Christian
Graves, Dougherty, Hearon & Moody
P.O. Box 98
Austin, Texas 78767
(w/o enclosures)


