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May 8, 2008

Mz. John E. Meskunas

173 Judicial District

Henderson County

109 West Corsicana Street, Suite 103
Athens, Texas 75751

OR2008-06310
Dear Mr. Meskunas:

You ask whether certain information is subject to reciuired public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 308344.

The Henderson County District Attorney (the “district attorney”) received a request for all
. records pertaining to a specified incident. You state that you have released a portion of the
requested information. You also state that the district attorney does not have a portion of the
requested information.! You claim that the submitted information is excepted from
disclosure under sections 552.101 and 552.108 of the Government Code. We have
considered the exceptions you claim and reviewed the information you have submitted.

First, the district attorney argues the grand jury subpoena and documents presented to the
grand jury are confidential under article 20.02 of the Code of Criminal Procedure.
Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes.

‘Article 20.02(a) provides that “[t]he proceedings of the grand jury shall be secret.” Crim.

!The Act does not require a governmental body to release information that did not exist when a request -

for information was received, create responsive information, or obtain information that is not held by or on
behalf of the city. See Econ. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ.
App.— San Antonio 1978, writ dism’d); Open Records Decision No. 452 at 3 (1986).
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Proc. Code art.20.02(a). Article20.02, however, does not define “proceedings” for purposes
of subsection (a). Therefore, we have reviewed case law for guidance. In regard to grand
jury subpoenas, Texas courts have not often addressed the confidentiality of this information
under article 20.02. Nevertheless, the court in In re Reed addressed the issue of what
constitutes “proceedings” for purposes of article 20.02(a) and stated that although the court
was aware of the policy goals behind grand jury secrecy, the trial court did not err in
determining the grand jury summonses at issue were not proceedings under article 20.02.
See In re Reed, 227 S.W.3d 273, 276 (Tex. App.—San Antonio 2007, no pet.). The court
further stated that the term “proceedings™ could “reasonably be understood as encompassing
matters that take place before the grand jury, such as witness testimony and deliberations.”
Reed, 227 S.W.3d at 276. The court also discussed that, unlike federal law, article 20.02
does not expressly make subpoenas confidential. See Reed, 227 S.W.3d at 276; FED. R.

CRIM. P. 6(e)(6). | :

Subsequent to the ruling in Reed, the 80™ Legislature, modeling federal law, added
subsection (h) to article 20.02 to address grand jury subpoenas. See Crim. Proc. Code
art. 20.02; FED, R. CRIM. P. 6(e)(6) (“Records, orders, and subpoenas relating to grand-jury
proceedings must be kept under seal to the extent and as long as necessary to prevent the
unauthorized disclosure of a matter occurring before a grand jury.”). Article 20.02(h) states-
that “[a] subpoena or summons relating to a grand jury proceeding or investigation must be
kept secret to the extent and for as long as necessary to prevent the unauthorized disclosure
of amatter before the grand jury.” Crim. Proc. Code art. 20.02(h). This provision, however,
does not define or explain what factors constitute “necessary to prevent the unauthorized
disclosure of a matter before the grand jury.” Id. Because subsection (h) is modeled on
federal law, we reviewed federal case law for guidance on a definition or explanation of the
factors that would constitute “necessary to prevent the unauthorized disclosure of a matter
before the grand jury” for the purposes of keeping grand jury subpoenas secret. Our review
of federal case law revealed that federal courts have ruled inconsistently on the issue of
whether or not grand jury subpoenas must be kept secret. FED. R. CRIM. P. 6(e)(6) advisory
committee’s note (stating federal case law has not consistently stated whether or not
subpoenas are protected by rule 6(e)). Furthermore, even if we considered article 20.02 to
be a confidentiality provision, a subpoena withheld under this statute would only be secret
- “for as long as necessary to prevent the unauthorized disclosure of a matter before the grand

jury.” Id,

In the present case, you state that the submitted information was presented to the grand jury
and a no bill was returned. You have not submitted any arguments explaining how the
matter upon which the submitted subpoena was based is still. “before the grand jury” to
warrant keeping the subpoena secret. Therefore, upon review of article 20.02 and related
case law, it is not apparent, and you have not otherwise explained, how this provision makes
the submitted grand jury subpoena confidential. See Open Records Decision No. 478 (1987)
(as general rule, statutory confidentiality requires express language making information
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confidential). Consequently, the submitted subpoena may not be withheld under
article 20.02 of the Criminal Code of Procedure.

Next, we consider the documents that the district attorney presented to the grand jury. When
construing article 20.02 ofthe Code of Criminal Procedure, the types of “proceedings™ Texas
courts have generally stated are secret are testimony presented to the grand jury and the
deliberations of the grand jury. See Reed, 227 S.W.3d at 276; see also Stern v. State, 869
S.W.2d 614 (Tex. App.—Houston [14th Dist] 1994, no writ) (stating that anything that takes
place before the bailiffs and grand jurors, including deliberations and testimony, is secret);
In re Grand Jury Matter, 682 F.2d 61, 64 (3rd Cir. 1982) (Third Circuit Court of Appeals
explained that disclosure of information obtained by governmental body during its
independent investigation that is later presented to grand jury does not violate rule 6(e)). The
court in Stern also stated, “The requirement of secrecy should be imposed only to the extent
that it contributes to the effectiveness of the grand jury as that 1nst1tut1on carries out its
1nvest1gat1ve and screening functions.” 869 S.W.2d at 623. :

You have not explained how the information presented to the grand jury falls into the
categories of information that Texas courts have construed as “proceedings” for the purposes
of article 20,02 of the Code of Criminal Procedure. Further, because the grand jury returned
a no bill, you have not explained how release of the information presented to grand jury
would interfere with the effectiveness of the grand jury. Lastly, information may not be
withheld simply because the grand jury considered the information. Open Records Decision
No. 513 at 4 (1988). Upon our review of article 20.02 and related case law, it is not
apparent, and you have not otherwise explained, how this provision makes the information
presented to the grand jury confidential. Therefore, the district attorney may not withhold
this information under article 20.02 of the Code of Criminal Procedure.

You also raise section 552.108 of the Government Code, which provides in part:

(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from the
requirements of Section 552.021 if:

(1) release of the information would interfere with the detection,
investigation or prosecution of crime; [or]

(2) it is information that deals with the detection, investigation, or
prosecution of crime only in relation to an investigation that did not
result in conviction or deferred adjudication[.]

Gov’t Code § 552.108(a)(1), (2). Generally, section 552.108(a)(1) is mutually exclusive of
section 552.108(a)(2). Section 552.108(a)(1) typically protects information that pertains to
a pending criminal investigation or prosecution. In contrast, section 552.108(2)(2) protects
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information that relates to a concluded criminal investigation or prosecution that did not
result in conviction or deferred adjudication. A governmental body claiming
section 552.108(a)(1) must reasonably explain how and why the release of the requested
information would interfere with law enforcement. See id. §§ 552.108(a)(1), .301(e)(1)(A);
see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). A governmental body that claims
section 552.108(a)(2) must demonstrate that the requested information relates to a criminal
investigation that has concluded in a final result other than a conviction or. deferred
adjudication. See Gov’t Code §§ 552.108(a)(2), .301(e)(1)(A).

You state that the submitted . information is excepted from disclosure under
section 552.108(a)(1). You also state, however, that the submitted information is related to
a case that did not result in conviction or deferred adjudication. Because you have provided
this office with contradictory information, we find that you have failed to sufficiently
demonstrate the applicability of section 552.108. See id. § 552.301(e)(1)(A) (governmental
body must provide comments explaining why claimed exceptions to disclosure apply). We -
therefore conclude that the district attorney may not withhold the submitted 1nf0rmat10n
under section 552.108 of the Government Code. - :

We note that some of the submitted information is subject to common-law privacy and
section 552.130 of the Government Code.” Section 552.101 also encompasses common-law
privacy, which protects information if (1) the information contains highly intimate or
embarrassing facts, the publication of which would be highly objectionable to a reasonable

person, and (2) the information is not of legitimate concern to the public. Indus. Found. v. -

Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). This office has found that some
kinds of medical information or information indicating disabilities or specific illnesses are
excepted from required public disclosure under common-law privacy. See Open Records
Decision Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987)
(prescription drugs, illnesses, operations, and physical handicaps). The submitted
information contains information that is highly intimate and embarrassing and is not of
- legitimate public interest. Thus, the district attorney must withhold the information we have -
marked under section 552.101 in conjunction with common-law privacy.

Section 552.130 excepts from disclosure “information [that] relates to . . . a motor vehicle
operator’s or driver’s license or permit issued by an agency of this state [or] a motor vehicle -
title or registration issued by an agency of this state.” Gov’t Code § 552.130. The submitted
documents and compact discs include Texas motor vehicle record information. Accordingly,
the district attorney must withhold the Texas motor vehicle record information contained in
the submitted compact discs and the information we have marked in the submitted
documents under section 552.130 of the Government Code.

| 2The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body,
but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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In summary, the district attorney must withhold the information we have marked under
section 552.101 in conjunction with common-law privacy. The district attorney also must
withhold the Texas motor vehicle record information contained in the submitted compact
. discs and the information we have marked in the submitted documents under section 552.13 0
of the Government Code. The remaining information must be released.®

. This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
 such a challenge, the governmental body must file suit within 10 calendar . days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a). . /

If this ruling requires the governmental body to release all or part of the requested
- information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
.- requested information, the requestor can challenge that decision by suing the governmental

~body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath , 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or

*We note that the submitted information contains social security numbers. Section 552.147 (B) ofthe
Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting a decision from this office under the Act.
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complaints about over-charging must be directed to Hadassah Schloss at the Office of the -
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling. - ‘

Sincerely,

Melanie J. Villars

Assistant Attorney General
Open Records Division.

MJV/h
Ref: ID# 308344
Enc. Submitted documents

c: Mr. Joe LePage
KETK, KFXK, KCEB, KLPN ' o
- 4300 Richmond Road
. Tyler, Texas 75703
(w/o enclosures)




