
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

June 12, 2008 -

Ms. Leticia D. McGowan
School Attorney
Dallas Independent School District
3700 Ross Avenue
Dallas, Texas 75204

0R2008-08045

Dear Ms. McGowan:

~~~~~~~,""~~~~~~,:Y,:ou~ask-"~whether-~-certain~infonnation~is~subjecLtn~required~"public~disclosure~undeLthe~,"",~~".~~~~_~~~~.~~.~~"

Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 313408.

The Dallas Independent School District (the "district") received three requests for
information pertaining to the internal investigation of a named former assistant principal.
You claimthat the submitted information is excepted from disclosure under sections 552.101
and 552.108 of the Government Code. We have considered the exceptions you claim and
reviewed the information you have submitted.

Th.e United States Department ofEducation Family Policy Compliance Office (the "DOE")
has informed this office that the Family Education Rights and Privacy Act ("FERPA"),
section 1232g of title 20 of the United States Code, does not permit state and local

. educational authorities to disclose to this office, without parental consent, unredacted,
personally identifiable information contained in education records for the purposes of our
review in the open records ruling process under the Act. 1 Consequently, state and local
educational authorities that receive a request for education records from a member of the
public under the Act must notsubmit education records to this office in unredacted form,
that is, in a form in which "personally identifiable information" is disclosed. See 34 C.F~R.

§ 99.3 (defining "personally identifiable information"). You have submitted for our review,
among other information, unredacted education records. Because our office is prohibited

lA copy of this letter may be found on the attorney general's website, available at
http://www.oag.state.tx.us/open/20060725usdoe.pdf.
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from reviewing education records, we will not address the applicability of FERPA to the
information at issue.2 Such determinations under FERPA must be made by the educational
authority in possession ofthe education record. We will, however, address the applicability
of the claimed exceptions to the submitted information.

Next, we note that portions of the submitted information are subject to section 552.022 of
the Government Code, which provides in relevant part the following:

----- ---------

(a) Without limiting the amount or kind of information that is public
information under this chapter, the following categories of information are
public information and not excepted from required disclosure under this
chapter unless they are expressly confidential under other law:

(3) information in an account, voucher, or contract relating to the
receipt or expenditure of public funds by a governmental body[.]

Gov't Code §552.022(a)(3). The submitted information includes information relating to the
receipt of public funds. The district must release this information unless it is expressly
confidential under other law. You claim that this information is subject to section 552.1 08

"~-~~~~~~----~-~~~~of=the~Governmenteode:"-Section--5S-2:--108-is-·a-discretionary-exception-to-disclosure-that-~~-~~-~~-~~~~~--~--~--~

protects a governmental body's interests and may be waived. See id. § 552.007; Open
Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 177 at 3
(1977) (statutory predecessor to section 552.108 subject to waiver). As such,
section 552.108 is not other law that makes information expressly confidential for the
purposes of section 552.022; thus, none of the information may be withheld on this basis.

We note that the information subject to section 552.022 contains a bank account number.
Section 552.136 is other law for purposes of section 552.022.3 Section 552.136 of the
Government Code states that "[n]otwithstanding any other provision ofthis chapter, a credit
card, debit card,charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential." Gov't Code § 552.136.
Accordingly, the district must withhold the bank account number we have marked pursuant
to section 552.136.

21n the future, ifthe district does obtain parental consent to submit unredacted education records, and
the district seeks a ruling from this office on the proper redaction ofthose education records in compliance with
FERPA, we will rule accordingly.

3The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987).
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We now tum to your section 552.108 argument for the information not subject to
section 552.022. You claim section 552.108 for the Office of Professional Responsibility
("OPR") investigation reports and the supporting documentation. Section 552.108(a)(1)
excepts from disclosure"[i]nformation held by a law enforcement agency or prosecutor that
deals with the detection, investigation, or prosecution ofcrime [if] release ofthe information
would interfere with the detection, investigation, or prosecution of crime." Id.

.. § 552.108(a)(I). A governmental body claiming section 552.108must reasonably explain
- -how andwhy the release-oftl1e-requested I11forrrlation wowd-iiiterferewiflilaw-6iiforcemenC-

See id. §§ 552.108(a)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706
(Tex. 1977). You state that the information at issue pertains to an ongoing criminal
investigation being conducted by the district police department and the Dallas County
District Attorney's Office. Further, you state, and provide documentation showing, that the
Dallas County District Attorney's Office objects to the release ofthis information. Based
on these representations and our review of the information at issue, we conclude that the
release of the OPR reports and the supporting documentation would interfere with the
detection, investigation, or prosecution ofcrime. See Houston Chronicle Publ'g Co. v. City
ofHouston , 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writ ref'd n.r.e.
per curiam, 536 S.W.2d 559 (Tex. 1976) (court delineates law enforcement interests that are
present in active cases).

However, section 552.108 does not except from disclosure "basic information about an
"~'~~~~~-'~~~"--~affesfeapersoft-;afi-[rrest-;oracrime~""-uc)V're<Jde-§'-552:-J08(c):"'Section"5-52:l08( c)Tefers"~~~'~-~-~~~--~~~~--

to the basic information held to be public in Houston Chronicle. See 531 S.W.2d at 186-88;
Open Records Decision No. 127 at 3-4 (1976) (summarizing types ofinformation deemed
public by Houston Chronicle). Thus, with the exception of basic information, which
includes a detailed description of the offense, and the information subject to
section 552.022(a)(3), the district may withhold the OPR reports and the supporting
documentation under section 552.108(a)(1).

Next, you claim section 552.101 for the submitted sexual harassment investigation.
Section 552.101 of the Government Code excepts from public disclosure "information
considered to be confidential by law, either constitutional, statutory, or byjudicial decision."
Gov't Code § 552.101. This section encompasses the common-law right ofprivacy, which
protects information if (1) the information contains highly intimate or embarrassing facts,
the publication ofwhich would be highly objectionable to a reasonable person, and (2) the
information is not oflegitimate concern to the public. Indus. Found. v. Tex. Indus. Accident
Bd., 540 S.W.2d668, 685 (Tex. 1976). InMoralesv. Ellen, 840 S.W.2d519 (Tex. App.-El
Paso 1992, writ denied), the court addressed the applicability of the common-law privacy
doctrine to files of an investigation of allegations of sexual harassment. The investigation
files in Ellen contained individual witness statements~ an affidavit by the individual accused
ofthe misconduct responding to the allegations, and conclusions ofthe board ofinquiry that
conducted the investigation. Ellen, 840 S.W.2d at 525. The court ordered the release ofthe
affidavit of the person under investigation and the conclusions of the board of inquiry,
stating that the public's interest was sufficiently served by the disclosure ofsuch documents.
Id. In concluding, the Ellen courtheld that "the public did not possess a legitimate interest
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in the identities of the individual witnesses, nor the details of their personal statements
beyond what is contained in the documents that have been ordered released." Id.

Thus, ifthere is an adequate summary of an investigation ofalleged sexual harassment, the
investigation summary must be released along with the statement ofthe accused under Ellen,
but the identities of the victims and witnesses of the alleged sexual harassment must be
redacted, and their detailed statements must be withheld from disclosure. See Open Records

·-DecisiortNos:393-(T983f339(TSf82)~TfnoadequatesuinmaryoftnelnvesTfgaIfon-exIsts,
then all ofthe information relating to the investigation ordinarily must be released, with the
exception of information that would identify the victims and witnesses. Because
common-law privacy does not protect information about a public employee's alleged
misconduct on the job or complaints made about a public employee's job performance, the
identity of the individual accused of sexual harassment is not protected from public
disclosure. See Open Records Decision Nos. 438 (1986), 405 (1983), 230 (1979), 219
(1978).

The submitted information contains an investigation report pertaining to alleged sexual
harassment. The report includes, among other things, an adequate summary of the
investigation and statements of the accused. The summary and statements of the accused,
which we have marked, are thus not confidential; however, information within the summary
and statements identifying the victim and witnesses, which we have marked, is confidential

~~~~--~--~~~-"~~~~'~~~:;:~=~~:~:~s~~i;~:~'~~~-~;~;~e~~~~~~~~~~~~~~~r~~~:e~~~on~'~i;~~~~=~~-'-'--~~-"~--~~-~~"~'-~~-I

and statements ofthe accused, the district must withhold the sexual harassment investigation
report under section 552.101 in conjunction with common,-law privacy and Ellen. The
district must also withhold under section 552.101 in conjunction with common-law privacy
and Ellen the information we have marked in the summary and statements of the accused
that identifies the victim and witnesses.

We note that a portion ofthe remaining information may be excepted from disclosure under
section 552.117 of the Government Code. Section 552.117(a)(1) excepts from disclosure
the current and former home addresses, telephone numbers, social security numbers, and
family member information of current or former officials or employees of a governmental
body who request that this information be kept confidential under sectioIi 552.024 of the
Government Code. Gov't Code § 552.117(a)(1). Whether a particular piece ofinformation
is protected under section 552.117(a)(1) must be determined at the time the request for it is
made. See Open Records Decision No. 530 at 5 (1989). Pursuant to section 552.117(a)(1),
the district must withhold personal information that pertains to a current or former employee
who elected, prior to the district's receipt of the request for information, to keep such
information confidential. Such information may not be withheld for individuals who did not
make timely elections. Accordingly, we have marked the information that must be withheld
under section 552.117 ifthe employee whose information is at issue made a timely election
to keep that information confidential. However, if the employee did not make a timely
election to keep his information confidential, the information we have marked may not be
withheld under section 552.117.
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In summary, this ruling does not address the applicability of FERPA to the submitted
information. Should the district determine that all or portions ofthe submitted information
consists of"education records" that must be withheld under FERPA, then the district must
dispose of that information in accordance with FERPA, rather than the Act. The district
must withhold the bank account number we have marked in the information subject to
section 552.022(a)(3) under section 552.136 of the Government Code. With exception of
basic information and the information subject to section 552.022(a)(3), the district may

....... ·wlthh·6TcfflieC5flfrrepoiis-aiidtne·silpp·orling·documentation·unaerseetiafl ·552.T08(a)(lTof
the Government Code. With the exception of the summary and statements ofthe accused,
the district must withhold the sexual harassment investigation report under section 552.101
of the Government Code in conjunction common-law privacy and Ellen. Furthermore, the
district must withhold the information we have marked in the summary and statements under
section 552.101 of the Government Code in conjunction common-law privacy and Ellen.
The district also must withhold the information we have marked in the remaining
information u1].der section 552.117(a)(1), ifthe employee whose information is at issue made
a timely election to keep his information confidential. The remaining information must be
released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
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body. Id. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be. sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the

......... -AttomeyC{eneral"af(5I2) 475~1497.--

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Melanie J. Villars
Assistant Attorney General
Open Records Division

MJV/jh

Ref: ID# 313408

Ene. Submitted documents

c: Mr. Daniel Rodriguez
Dallas Observer
2501 Oak Lawn Avenue
Dallas, Texas 75219
(w/o enclosures)

Mr. Keith Whitmire
The Dallas Morning News
508 Young Street
Dallas, Texas 75202
(w/o enclosures)

Mr. Mark Smith
WFAA-TV
606 Young Street
Dallas, Texas 75202
(w/o enclosures)


