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0R2008-08147

Dear Mr. Weir:

You ask whether certain information is subject to required public disclosure under the
. Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 312898.

The San· Antonio Police Department (the "department") received a request for "all
disciplinary records and incident reports" pertaining to a named officer, including
information related to a specified incident. You claim that the requested information is
excepted from disclosure under section 552.101 of the Government Code. We have
considered the exception you claim and reviewed the submitted information.

Initially, we note that the requestor, in the request for information, excluded from the request
"social security number, home address, home phone number or other personal information
ofpersons mentioned in said records." Thus, any of this information within the submitted
documents is not responsive to the present request. Accordingly, we do not address this
information and it need not be released.

We next note that you did not submit information responsive to the request for information
related to the incident "said to have occurred on July 31, 2007[.]" We assume the
department has released this information to the requestor. If it has not, it must do so at this
time to the extent that such information existed on the date the department received the
request for information. See Gov't Code §§ 552.301(a), .302; Open Records DeCision
No. 664 (2000) (noting that if governmental body concludes that no exceptions apply to
requested information, it must release information as soon as possible utider circumstances).
We caution, however, that section 552.352 of the Act imposes criminal penalties for the
release of confidential information.
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We next address the department's obligations under section 552.301 of the Government
Code, which prescribes the procedures that a governmental body must follow in asking this
office to decide whether requested information is excepted from public disclosure. Pursuant
to section 552.301(b), a governmental body must ask for a decision from this office and state
the exceptions that apply within ten business days of receiving the written request. The
department received the request for. information on March 24, 2008, but did not request a
ruling from this office until April 10, 2008. Thus, the department failed to comply with the
procedural requirements mandated by section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body's failure to
comply with the procedural requirements ofsection 552.301 results in the legal presumption
that the requested information is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. See id.
§ 552.302; Hancockv. State Bd. ofIns. , 797 S.W.2d 379,381-82 (Tex. App.-Austin 1990,
no writ); Open Records Decision No. 319 (1982). A compelling reason exists when third­
party interests are at stake or when information is confidential under other law. Open
Records Decision No. 150 (1977). Section 552.101 of the Government Code can provide
a compelling reason to overcome this presumption; therefore, we will consider whether this
section requires the department to withhold the submitted information.

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This section excepts from disclosure information deemed confidential by
statute, such as section 143.089 of the Local Government Code. You state that the 'city of
San Antonio is a civil service city under chapter 143 of the Local Government Code.
Section 143.089 contemplates two different types ofpersonnel files: a police officer's civil
service file that the civil service director is required to maintain, and an internal file that the
police department may maintain for its own use. Local Gov't Code § 143.089(a), (g). In
cases in which a police department investigates a police officer's misconduct and takes
disciplinary action against an officer, it is required by section 143.089(a)(2) to place all
investigatory records relating to the investigation and disciplinary action, including
background documents such as complaints, witness statements, and documents oflike nature
from individuals who were not in a supervisory capacity, in the police officer's civil service
file maintained under section 143.089(a).\ Abbott v. City of Corpus Christi, 109
S.W.3d 113, 122 (Tex. App.-Austin 2003, no pet.). All investigatory materials in a case
resulting in disciplinary action are "from the employing department" when they are held by
or in possession of the department because of its investigation into a police officer's
misconduct, and the department must forward them to the civil service commission for
placement in the civil service personnel file. Id. Such records are subject to release under

lChapter 143 prescribes the following types of disciplinary actions: removal, suspension, demotion,
and uncompensated duty. See Local Gov't Code §§ 143.051-143.055.
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the Act. See Local Gov't Code § 143.089(f); Open Records Decision No. 562 at 6 (1990).
However, information maintained in a police department's internal file pursuant to
section 143.089(g) is confidential and must not be released. City ofSan Antonio v. Texas
Attorney Gen., 851 S.W.2d 946,949 (Tex. App.-Austin 1993, writ denied).

You indicate that the submitted information pertains to investigations that did not result in
disciplinary action against the officer. You also state that this information is maintained in
the department's internal files concerning the officer at issue. We note, however, that the
submitted information includes incident reports that were included in the request for
information. While this information may be maintained by the department in the personnel
files of the officer at issue, it is also a law enforcement record that is maintained
independently of any police officer's personnel file. The department may not engraft the
confidentiality afforded to records under section 143.089(g) to records that exist
independently ofa police officer's departmental file. Accordingly, the department may not
withhold the incident reports, which we have marked, under section 552.101 of the
Government Code in conjunction with section 143.089(g) of the Local Government Code.
However, based ,on your representations and 'our review, we agree that the remaining
information is confidential pursuant to section 143.089(g) of the Local Government Code.
Therefore, except for the marked incident reports, the department must withhold the
submitted information under section 552.101 of the Government Code in conjunction with
section 143.089(g) of the Local Government Code.2

Section 552.101 also encompasses section 58.007 of the Family Code. Law enforcement
records involving juvenile offenders and relating to conduct that occurred on or after
September 1, 1997 are confidential under section 58.007. The relevant language of
section 58.007(c) reads as follows:

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise, '
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult
files and records;

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electronic data
concerning adults; and

2We note that section 143.089(g) requires a police department that receives a request for information
maintained in a file under section 143.089(g) to refer that person to the civil service director or the director's
designee.
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(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapter B.

Fam. Code § 58.007(c). For purposes ofsection 58.007, "child" means a person who is ten
years ofage or older and under seventeen years ofage. See id. § 51.02(2). A pomion ofthe
remaining information involves juvenile conduct that occurred after September 1, 1997. It
does not appear that any of the exceptions in section 58.007 apply. Accordingly, the
department must withhold report numbers 02-632-166,01-821231, 98-448423, 97-792736,
and 97-785318, along with the corresponding audio recordings, from disclosure under
section 552.101 ofthe Government Code in conjunction with section 58.007(c) ofthe Family
Code.

Section 552.101 also encompasses laws that make criminal history record information
("CHRI") confidential. Title 28, part 20 of the Code of Federal Regulations governs the

. release of CHRI that states obtain from the federal government or other states. Open
Records Decision No. 565 (1990). The federal regulations allow each state to follow its
individual law with respect to CHRI it generates. Id. Section 411.083 of the Government
Code deems confidential CHRI that the Texas Department of Public Safety ("DPS")
maintains, except that the DPS may disseminate this information as provided in chapter 411,
subchapterF ofthe Government Code. See Gov't Code § 411.083. Sections 411.083(b)(I)
and 411.089(a) authorize a criminal justice agency to obtain CHRI; however, a criminal
justice agency may not release CHRI except to another criminal justice agency for a criminal
justice purpose. Id. § 411.089(b)(1). Other entities specified in chapter 411 of the
Government Code are entitled to obtain CHRI fromDPS or another criminal justice agency;
however, those entities may not release CHRI except as provided by chapter 411. See
generally id. §§ 411.090 - .127. We have marked the CHRI that the department must
withhold under section 552.101 ofthe Government Code in conjunction with federal law and
chapter 411 of the Government Code.

We note that some ofthe remaining information is protected by common-law privacy, which
protects information that (1) contains highly intimate or embarrassing facts the publication
ofwhich would be highly objectionable toa reasonable person, and (2) is not oflegitimate
concern to the public.3 Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability ofcommon-law privacy, 'both prongs of this
test must be demonstrated. Id. at 681-82. The type of information considered intimate and
embarrassing by the Texas Supreme Court in Industrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, iliegitimate
children, psychiatric treatment ofmental disorders, attempted suicide, and injuries to sexual
organs. Id. at 683. In addition, this office has found that an individual's criminal history
when compiled by a governmental body may be protected under common-law privacy. Cf
United States Dep't of Justice v. Reporters Comm. for Freedom of the Press, 489

3Section 552.101 also encompasses the doctrine of common-law privacy.
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u.s. 749 (1989). We have marked information that is confidential under common-law
privacy. Accordingly, the department must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy.

We next note that some of the remaining'information is excepted under section 552.130 of
the Government Code. Section 552.130 excepts from disclosure "information [that] relates
to ... a motor vehicle operator's or driver's license or permit issued by an agency of this
state [or] a motor vehicle title or registration issued by an agency ofthis state." Gov't Code
§ 552.130. Accordingly, we have marked the types of Texas driver's license and motor
vehicle record information the department must withhold pursuant to section 552.130 ofthe
Government Code.

In summary, except for the marked incident reports, the department must withhold the
submitted information under section 552.101 of the Government Code in conjunction with
section 143.089(g) of the Local Government Code. The department must withhold report
numbers 02-632-166, 01-821231, 98-448423, 97-792736, and 97-785318, along with the
corresponding audio recordings, from disclosure under section 552.101 of the Government
Code in conjunction with section 58.007(c) of the Family Code. We have marked the
information in the remaining incident reports that the department must withhold under
section 552.101 in conjunction with (1) federal law and chapter 411 of the Government
Code, and (2) common-law privacy. We have marked the types of Texas driver's license
and motor vehicle record information the department must withhold pursuant to
section 552.130 of the Government Code. The remaining information must be released to
the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous'
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
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Government Code or file a lawsuit challengingthis ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't afPub. Safety v. Gilbreath, 842 S.W.2d 408,411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

~.~
Cindy Nettles
Assistant Attorney General
Open Records Division

CN/mcf

Ref: ID# 312898

Enc. Submitted documents

c: Ms. Virginia E. Maurer
Attorney at Law
509 South Main
San Antonio, Texas 78204
(w/o enclosures)


