
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

June25, 2008

Ms. Cheryl K. Byles
Assistant City Attorney
City of Fort Worth
1000 Throckmorton Street, 3rd Floor
Fort Worth, Texas 76102

0R2008-08619

Dear Ms. Byles:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 orthe Government Code. Your request was
assigned ID# 313609.

The City of Fort Worth (the "city") received a request for a police report regarding an
incident at a specified location and involving a named individual and any other information
pertaining to that incident. You state that you have released some of the requested
information. You state that social security numbers will be redacted under secti9n 552.147
ofthe Government Code and that Texas motor vehicle information will be withheld pursuant
to previous determinations issued to the city in Open Records Letters Nos. 2006-14726
(2006) and 2007-00198 (2007).1 You claim that the remaining submitted information is
excepted from disclosure under sections 552.101 and 552.136 ofthe Government Code. We
have considered the exceptions you claim and reviewed the submitted information.

Initially, we address your claim that the submitted police report is excepted from disclosure
in its entirety under section 552.101 9f the Government Code in conjunction with
section 58.007 of the Family Code as it is potentially the broadest of your claimed
exceptions. Section 552.101 excepts from disclosure "information considered to be

tSection 552.147(b) of the Government Code authorizes a governmental body to redact a living
person's social security number from public release without the necessity of requesting a decision from this
office under the Act. .
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confidential by law, either constitutional, statutory, or by judicial decision." Gov't Code
§ 552.101. This section encompasses information that is made confidential by other statutes,
such as section 58.007 ofthe Family Code, which governs law enforcement records relating
to juvenile offenders and provides: '

(c) Except as provided by Subsection (d), law enforcement records and files 
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult
files and records;

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electronic data
concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapter B.

Fam. Code § 58.007(c). For purposes ofsection 58.007, "child" means a person who is ten
years of age or older and under seventeen years of age. See id. § 51.02(2).
Section 58.007(c) is not applicable to information that relates to ajuvenile as a complainant,
victim, witness, or other involved party and not as a suspect, offender, or defendant. In this

I instance, the submitted incident report does not identify a juvenile as a suspect, offender, or
defendant. Accordingly, no portion of the submitted report may be withheld under
section 552.101 in conjunction with section 58.007 ofthe Family Code.

Section 552.101 also encompasses section 6103(a) of title 26 of the United States Code.
Prior decisions of this office have held that section 6103(a) oftitle 26 of the United States
Code renders tax return information confidential. Attorney General Opinion H-1274 (1978)
(tax returns); Open Records Decision Nos. 600 (1992) (W-4 forms). Section 6103(b) defines
the term "return information" as "a taxpayer's identity, the nature, source, or amount of
income, payments, tax withheld, deficiencies, overassessments or tax payments ... or any
other data, received by, recorded by, prepared by, furnished to, or collected by the Secretary
[of the Internal Revenue Service] with respect to a return or the determination of the
existence, or possible existence, ofliability ... for any tax, penalty, ... , or offense[.]"
See 26 U.S.C. § 61 03(b)(2)(A). Federal courts have construed the term "return information"
expansively to include any information gathered by the Internal Revenue Service regarding
a taxpayer's liability under title 26 of the United States Code. See Mallas v. Kolak, 721 F; .
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Supp 748,754 (M.D.N.C. 1989), affdinpart, 993 F.2d 1111 (4th Cir. 1993). The city must
withhold the W-4 fonns you have marked pursuant to federallaw. 2

Section 552.1 01 also encompasses section 1324a oftitle 8 ofthe United States Code, which
provides that an Employment Eligibility Verification Fonn 1-9 "may not be used for
purposes other than for enforcement-oHhischapter" and forenfoFcement ofother federal.
statutes governing crime and criminal investigations. See 8 U.S.C. § 1324a(b)(5); se~ also 8
C.F;R.§ 274-a.2(b)(4). Release of the submitted 1..9 form under the Act would be "for
purposes other than for enforcement" of the referenced federal statutes. Accordingly, we
find that the 1-9 fonn you have marked is confidential under section 552.101 of the
Government Code, and may only be released in compliance with the federal laws and
regulations governing the employment verification system.3

Section 552.101 also encompasses chapter 560 ofthe Government Code, whichprovidesthat
a governmental body may not release fingerprint information except in certain limited
circumstances. See Gov't Code §§ 560.001 (defining "biometric identifier" to include
fingerprints), 560.002 (prescribing manner in which biometric identifiers must be maintained
and circumstances in which they can be released), 560.003 (biometric identifiers in
possession of governmental body exempt from disclosure under the Act). In this instance,
the fingerprints in question are those of a deceased individual. Sections 560.001, 560.002,
and 560.003 are intended to protect an individual's privacy. See id. § 560.002(1)(A)
(governmental body may not sell, lease, or otherwise disclose individual's biometric
identifier to another person unless individual consents to disclosure). The right to privacy
is personal and lapses at death. See Moore v. Charles B. Pierce Film Enters. Inc., 589
S.W.2d489 (Tex. Civ. App.-Texarkana 1979, writrefdn.r.e.);AttorneyGeneral Opinions
JM-229 (1984); H-917 (1976); Open Records Decision No. 272 (1981). Therefore, the city
may not withhold the submitted fingerprints under section 552.101 ofthe Government Code
on the basis of section 560.003 of the Government Code.

Section 552.101 also encompasses chapter 772 of the Health and Safety Code, which
authorizes the development oflocal emergency communications districts. Sections 772.118,
772.218 and 772.318 of the Health and Safety Code are applicable to emergency 9-1-1
districts established in accordance with chapter 772. See Open Records Decision No. 649
(1996). These sections make the originating telephone numbers and addresses of 9-1-1
callers that are furnished by a 9,;, 1-1 service provider confidential. Id. at 2. Section 772.218
applies to an emergency communications district for a county with a population of more
than 860,000.

2As our ruling for this information is dispositive, we need not address your argument against
disclosure.

3As our ruling for this information is dispositive, we need not address your remaining arguments
against disclosure.
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'You state that the city is part of an emergency communications district established under
section 772.218. You explain that the information that you have marked was furnished by
a 9-1-1 service provider. Based on your representations, we conclude that the city must
withhold the telephone numbers you have marked in the call sheets under section 552.101
ofthe Government Code in conjunction with section 772.218 ofthe Health and Safety Code.
You have also submitted a compactdisc ("CD") containing audio recordings of 9-1-1 calls
concerning the incident. However, the recordings do not contain the originating phone
numbers or addresses-of the callers and thus may not be withheld under section 772.218.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information that (1) contains highly intimate or embarrassing facts the publication ofwhich
would be highly objectionable to a reasonable person and (2) isnot oflegitimate concern to
the public. Indus. Found. v. Tex. Indus. AccidentBd., 540 S.W.2d 668,685 (Tex. 1976). The
types of information considered intimate and embarrassing by the Texas Supreme Court in
Industrial Foundation included information relating to sexual assault, pregnancy, mental or
physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. Id. at 683. See also Hubert v.
Harte-Hanks Tex. Newspapers, Inc., 652 S.W.2d546, 549-51 (Tex. App.-Austin 1983, writ
refd n.r.e.).

To demonstrate the applicability of the common-law privacy exception under
section 552.101, a person must affirmatively establish both prongs ofthe test articulated in
Industrial Foundation. 540 S.W.2d at 681-82. Because privacy is a personal right that
lapses at death, the common-law right to privacy does not encompass information that relates
only to a deceased individual. See Moore, 589 S.W.2d at 491; ORD 272 at 1(privacy rights
lapse upon death). The United States Supreme Court has determined, however, that surviving
family members can have a privacy interest in information relating to their deceased
relatives. See Nat'l Archives & Records Admin. V. Favish, 124 S. Ct. 1570 (2004). In this
instance, you argue that the submitted information should be excepted from disclosure based
upon the common-law privacy rights ofthe family ofthe deceased individual. As ofthe date
of this decision, we have received no correspondence from the deceased's family asserting
a privacy interest in the submitted information. Thus, we conclude that none of the
submitted information may be withheld under section 552.101 in conjunction with the
deceased's family's common-law privacy rights.

Information may also be withheld under section 552.101 in conjunction with common-law
privacy upon a showing of "special circumstances." See Open Records Decision No. 169
(1977). This office considers "special circumstances" to refer to a very narrow set of
situations in which release of the information would likely cause someone to face "an
imminent threat of physical danger." Id. at 6. "Special circumstances" do not include "a
generalized and speculative fear of harassment or retribution." Id. After reviewing your
arguments, you have failed to demonstrate special circumstances sufficient to justify
withholding any of the submitted information from public disclosure. Therefore, the city
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may not withhold any ofthe submitted information under section 552.101 ofthe Government
Code in conjunction with common-law privacy.

Section 552.136 ofthe Government Code states that "[n]otwithstanding any other provision
of this chapter, a credit card, debit card, charge card, or access device number that is

~ collected, assembled,or maintained by or for a governmental bodyisconfidential."4 Gov't
Code § 552. 136(b). The city must withhold the bank account and routing number we have
marked under section 552.136 of the Government Code.

In summary, the city must withhold the W-4 forms you have marked pursuant to federal law.
The 1-9 form you have marked is confidential under section 552.101 of the Government
Code, and may only be released in compliance with the federal laws and regulations
governing the employment verification system. The city must withhold the telephone
numbers you have marked in the call sheets under section 552.101 ofthe Government Code
in conjunction with section 772.218 ofthe Health and Safety Code. The city must withhold
the bank account and routing number we have marked under section 552.136 of the
Government Code. The remaining information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the

4The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987),470 (1987).
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requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all OJ; some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.32l(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408,411
(Tex:App.-Austin 1992, no writ).

Please remeinber that under the Act the release of information triggers certain procedures
for costs and charges tothe requestor.. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or corrirnents
about this ruling, they may contact our, office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

incerely,

Illffl/!/I/IHI Jwr) 1JJ/v
Jonathan Miles
Assistant Attorney General
Open Records Division

. JM/jh

Ref: ID# 313609

Ene. Submitted documents

c: Mr. Joe Vela
P.O. Box 1533
Rockwall, Texas 75087
(w/o enclosures)


