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GREG ABBOTT

June 25, 2008

Ms. Connie Crawford
Assistant County Attorney
E1 Paso County
4815 Alameda, 8th Floor, Suite B
El Paso, Texas 79905

0R2008-08622

Dear Ms. Crawford:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assignedID# 313793.

The R.E. Thomason General Hospital ofthe El Paso County Hospital District (the "district")
received a request for the "total hospital costs to house and treat [a specified patient] during"
a particular time period. 1 We understand you to claim that the requested information is

. excepted from disclosure under section 552.101 of the Government Code. We have
considered the exception you claim and reviewed the submitted information.

Initially, we note, and you acknowledge, that the district has not complied with the time
periods prescribedby section 552.301 ofthe Government Code in requesting a decision from
this office. We also note that you have redacted portions ofthe submitted infonnation. You
do not assert, nor does our review of our records indicate, that the district has been
authorized to withhold any such information without seeking a ruling from this office. See
Gov't Code § 552.301(a); Open Records Decision No. 673 (2000). When a governmental
body fails to comply with the requirements of section 552.301, the infonnation at issue is
presumed public. See Gov't Code § 552.302 ; Hancock v. State Bd. of Ins., 797
S.W.2d 379,381 (Tex. App.-Austin 1990, no writ); City ofHouston v. Houston Chronicle

lWe note that this statement is based on the district's representations, as the written request submitted
to this office does not contain this language.
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Publ'g CO.,673 S.W.2d 316, 323 (Tex. App.-Houston [1st Dist.] 1984, no writ); Open
Records Decision No. 319 (1982). To overcome this presumption, the governmental body
must show a compelling reason to withhold the information. See Gov't Code § 552.302;
Hancock, 797 S.W.2d at 381. Normally, a compelling reason is demonstrated when some
other source oflaw makes the information at issue confidential or third-party interests are
at stake. See Open Records Decision No. 150 at 2 (1977). Because section 552.101 ofthe
Government Code can provide a compelling reason to withhold information, we will
consider the applicability ofthis exception to the submitted information.

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This exception encompasses information that other statutes make
confidential. You raise section 552.101 in conjunction with the federal Health Insurance
Portability and Accountability Act of 1996 ("HIPAA"), 42 U.S.C. §§ 1320d-1320d-8. At
the direction of Congress, the Secretary of Health and Human Services ("HHS")
promulgated regulations setting privacy standards for medical records, which HHS issued
as the Federal Standards for Privacy of Individually Identifiable Health Information. See
Health Insurance Portability and Accountability Act of 1996,42 U.S.C. § 1320d-2 (Supp.
IV 1998) (historical & statutory note); Standards for Privacy of Individually Identifiable
Health Information, 45 C.F.R. Pts. 160, 164 ("Privacy Rule"); see also Attorney General
Opinion JC-0508 at 2 (2002). These standards govern the releasability of protected health
information by a covered entity. See 45 C.F.R. pts. 160, 164. Under these standards, a
covered entity may not use or disclose protected health information, excepted as provided
by parts 160 and 164 ofthe Code ofFederal Regulations. See id. § 164.502(a). This office
has addressed the interplay of the Privacy Rule and the Act. In Open Records Decision
No. 681 (2004), we noted that section 164.512 oftitle 45 ofthe Code ofFederal Regulations
provides that a covered entity may use or disclose protected health information to the extent
that such use or disclosure is required by law and the use or disclosure complies with and
is limited to the relevant requirements of such law. See 45 C.F.R. § 164.512(a)(1). We
further noted that the Act "is a mandate in Texas law that compels Texas governmental
bodies to disclose information to the public." See ORD 681 at 8; see also Gov't Code
§§ 552.002, .003, .021. We therefore held that the disclosures under the Act come within
section 164.512(a). Consequently, the Privacy Rule does not make information confidential
for the purpose of section 552.101 of the Government Code. See Abbott v. Tex. Dep't of
Mental Health & Mental Retardation, 212 S.W.3d 648 (Tex. App. - Austin 2006, no pet.);
ORD 681 at 9; see also Open Records Decision No. 478 (1987) (as general rule, statutory
confidentiality requires express language making information confidential). Thus, because
the Privacy Rule does not make confidential information that is subject to disclosure under
the Act, the district may withhold protected health information from the public only if the
information is confidential under other law or an exception in subchapter C of the Act
applies.

Section 552.101 also encompasses section 241.152 of the Health and Safety Code, which
'states in relevant part:

-- ----------------~~~~-
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(a) Except as authorized by Section 241.153, a hospital or an agent or
employee of a hospital may not disclose health care information about a
patient to any person other than the patient or the patient's legally authorized
representative without the written authorization ofthe patient or the patient's
legally authorized representative.

Health & Safety Code § 241.152(a). Section 241.151(2) of the Health and Safety Code
defines "health care information" as "information recorded in any form or medium that
identifies a patient and relates to the history, diagnosis, treatment, or prognosis ofa patient."
Id. § 241.151 (2). Due to your redactions, we are unable to determine whether the submitted
information contains the name of the patient at issue, and therefore, is information that
identifies a patient,2 Thus, we must rule conditionally. If the patient is named in the
submitted. information, then, as we have no indication release would be authorized under
section 241.153 of the Health and Safety Code, the district must withhold the submitted
information in its entirety, including the redacted information, under section 552.101 ofthe
Government Code in conjunction with section 241.152 of the Health and Safety Code as
protected health care information. Otherwise, to the extent that the submitted information
does not contain the name of the patient, the submitted information may not be withheld
under section 552.101 of the Government Code on this basis, as it does not consist of
information that identifies a patient.

To the extent that the submitted information does not contain the name of the patient, and
.- -_. _. ----.tnus~is-noCcorifiClenfia1 unQersecfioJ.f-24TT52~We-Will·address-- yoliCargumeTItsTffioer-------- _._.

section 552.101 in conjunction with the doctrine of common-law privacy, which protects
information that (1) contains highly intimate or embarrassing facts the publication ofwhich
would be highly objectionable to a reasonable person and (2) is not oflegitimate concern to
thepub1ic. Indus. Found. v. Tex. Indus. AccidentBd., 540 S.W.2d668, 685 (Tex. 1976). The
types of information considered intimate and embarrassing by the Texas Supreme Court in
Industrial Foundation included information relating to sexual assault, pregnancy, mental or
physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. Id. at 683. See also Hubert v.
Harte-Hanks Tex. Newspapers, Inc., 652 S.W.2d 546,549-51 (Tex. App.-Austin 1983, writ
refd n.r.e.). This office has determined that other types ofinformation also are private under -
section 552.101. See generally Open Records Decisions No. 659 at 4-5 (1999) (summarizing
information attorney general has held to be private). To the extent that the submitted
information does not contain the name ofthe patient, we conclude that the patient's privacy
is not implicated, and thus, the district may not withhold any of the submitted information
under section 552.101 in conjunction with common-law privacy.

2The request letter does not reveal, and you do not inform us, that the requestor actually knows the
name of the patient whose records are at issue.
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In summary, ifthe patient is named within the submitted information, then this information,
to include the redacted information, must be withheld under section 552.101 of the
Government Code in conjunction with section 241.152 ofthe Health and Safety Code. Ifthe
submitted information does not contain the name of the patient, it must be released to the
requestor, to include the redacted information.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for



Ms. Connie Crawford - Page 5

contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Jonathan Miles
Assistant Attorney General
Open Records Division

JM/jh

Ref: ID# 313793

Ene. Submitted documents

c: Ms. Gray Turner
10828 Vista Alegre
ElPaso, Texas 79935
(w/o enclosures)


