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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

July 2, 2008

Ms. Katie Lentz

Open Records

Williamson County Sheriff’s Office
508 South Rock Street

Georgetown, Texas 78626

OR2008-08970
Dear Ms. Lentz:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Yourrequest was
assigned ID# 315962.

The Williamson County Sheriff’s Office (the “sheriff”) received a request for the employee
records, internal affairs records, complaint records, and overtime records for two named
deputies.. You claim that the submitted information is excepted from disclosure under
sections 552.101, 552.108, 552.117, 552.1175, 552.122, 552.130, and 552.137 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted information. ' :

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses common-law privacy. Gov’t Code § 552.101.
Information is protected from disclosure by the common-law right to privacy when (1) it is
highly intimate or embarrassing, such that its release would be highly objectionable to a
person of ordinary sensibilities and (2) there is no legitimate public interest in its disclosure.
See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). The type
of information considered intimate and embarrassing by the Texas Supreme Court in
Industrial Foundation included information relating to sexual assault, pregnancy, mental or
physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. Id. at 683. This office has found
that the following types of information are excepted from required public disclosure under
common-law privacy: some kinds of medical information or information indicating
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disabilities or specific illnesses, see Open Records Decision Nos. 470 (1987) (illness from
severe emotional and job-related stress), 455 (1987) (prescription drugs, illnesses,
-operations, and physical handicaps) and identities of victims of sexual abuse, see Open
Records Decision Nos. 440 (1986), 393 (1983), 339 (1982).

Common-law privacy also encompasses certain types of personal financial information.
Financial information that relates only to an individual ordinarily satisfies the first element
of the common-law privacy test, but the public has a legitimate interest in the essential facts
about a financial transaction between an individual and a governmental body. See Open
Records Decision No. 600 at 9-12 (public employee’s withholding allowance certificate,
designation of beneficiary of employee’s retirement benefits, direct deposit authorization,
and employee’s decisions regarding voluntary benefits programs, among others, are
protected under common-law privacy); 545 at 4 (1990) (attorney general has found kinds of
financial information not excepted from public disclosure by common-law privacy to
generally be those regarding receipt of governmental funds or debts owed to governmental
entities); 523 at 4 (1989) (noting distinction under common-law privacy between
confidential background financial information furnished to public body about individual and
basic facts regarding particular financial transaction between individual and public body);
and 373 at 4 (1983) (determination of whether public’s interest in obtaining personal
financial information is sufficient to justify its disclosure must be made on case-by-case '
basis). Upon review, the sheriff must withhold the personal and financial information we
have marked under section 552:101 in conjunction with common-law privacy.

- Information may also be withheld under section 552.101 in conjunction with common-law
privacy upon a showing of “special circumstances.” See Open Records Decision No. 169
(1977). This office considers “special circumstances” to refer to a very narrow set of
situations in which the release of information would likely cause someone to face “an
imminent threat of physical danger.” Id. at 6. Such “special circumstances” do not include
“a generalized and speculative fear of harassment or retribution.” /d. In this instance, the
sheriff informs us that a portion of the submitted information identifies an undercover
officer, the release of which would likely cause the officer to face an imminent threat of
physical danger. Based on the sheriff’s representations and our review, we agree that the
sheriff must withhold the information it has marked under section 552.101 of the
Government Code in conjunction with the “special circumstances” aspect of common-law
privacy. '

Next, the sheriff raises section 552.108(a)(1) of the Government Code for a portion of the
submitted information. Section 552.108(a)(1) excepts from disclosure “[ilnformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Gov’t Code §552.108(a)(1). A governmental
body that claims an exception to disclosure under section 552.108 must reasonably
explain how and why this exception is applicable to the information at issue. See id.
§§ 552.108(a)(1), .301(e)(1)(A); Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state
that a portion of the submitted information relates to a pending prosecution at County Court
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at Law Number 3 and that the release of this information would interfere with the pending
prosecution of the criminal offense. Based on your representation and our review of the
information at issue, we conclude that the release of this information would interfere with
the detection, investigation, or prosecution of crime. See Houston Chronicle Publ’g Co. v.

City of Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14" Dist. ] 1975), writ ref’d
n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976) (court delineates law enforcement interests
that are present in active cases). Thus, section 552.108(a)(1) is applicable to a portion of the
submitted information.

We note, however, that basic information about an arrested person, an arrest, or a crime is
not excepted from disclosure under section 552.108. Gov’t Code § 552.108(c). Such basic
information refers to the information held to be public in Houston Chronicle. See 531
S.W.2d at 186-87; Open Records Decision No. 127 (1976) (summarizing types of
information considered to be basic information). With the exception of basic information,

the sheriff may withhold the information you havé marked under section 552. 108(a)(1) of
the Government Code.

Next, you assert that some of the submitted information is excepted under section 552.117
of the Government Code. Section 552.117(a)(1) of the Government Code excepts from
disclosure the current and former home addresses and telephone numbers, social security
numbers, and family member information of current or former officials or employees of a
governmental body who request that this information be kept confidential under
section 552.024 of the Government Code. Whether a particular piece of information is
protected by section 552.117(a)(1) must be determined at the time the request for it is made.
See Open Records Decision No. 530 at 5 (1989). Section 552.117(a)(2) excepts from

disclosure this same information regarding a peace officer, as defined by article 2.12 of the

Texas Code of Criminal Procedure, regardless of whether the officer elected under
section 552.024 or552.1175 ofthe Government Code to keep such information confidential.
We note that section 552.117 encompasses a personal cellular telephone number, provided
that the cellular phone service is not paid for by a governmental body. See Open Records
Decision No. 506 at 5-6 (1988) (section 552.117 not applicable to cellular mobile phone
numbers paid for by governmental body and intended for official use). We have marked the
information pertaining to sheriff deputies that must be withheld under section 552.117(a)(2)
of the Government Code. However, the remaining information at issue does not pertain to
deputies or other employees of the sheriff; therefore, the sheriff may not withhold any of the
remaining information under section 552.117(a)(1) or 552.117(a)(2) of the Government
Code.

You also assert that some of the information at issue may be excepted under
section 552.1175 of the Government Code, which provides in part the following:

Information that relates to the home address, home telephone number, or
social security number of [a peace officer as defined by article 2.12 of the
Code of Criminal Procedure], or that reveals whether the individual has
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family members is confidential and may not be disclosed to the public under
this chapter if the individual to whom the information relates:

(1‘) chooses to restrict public access to the information; and

(2) notifies the governmental body of the individual’s choice on a
form provided by the governmental body, accompanied by evidence
of the individual’s status. '

Gov’t Code § 552.1175(b). The submitted documents contain information that appears to
pertain to officers who do not work for the sheriff. Thus, the sheriff must withhold the
information we have marked under section 552.1175 if these individuals are currently
licensed peace officers who elect to restrict access to this information in accordance with
section 552.1175(b); however, the sheriff may only withhold the addresses and telephone
numbers marked under section 552.1175 if these are the home addresses and telephone
numbers of the officers at issue. The remaining information is not encompassed by
section 552.1175; therefore, the sheriff may not withhold the remaining information on that
ground.

You assert that some of the submitted information, which consists of math, spelling, and
grammar tests, as well as the responses to the entrance level exam for the patrol division, are

excepted from disclosure under section 552.122 of the Government Code.

Section 552.122(b) excepts from disclosure test items developed by a licensing agency or
governmental body. In Open Records Decision No. 626 (1994), this office determined that
the term “test item” in section 552.122 includes any standard means by which an individual’s
or group’s knowledge or ability in a particular area is evaluated, but does not encompass
evaluations of an employee’s overall job performance or suitability. Whether information
falls within the section 552.122 exception must be determined on a case-by-case basis.
ORD 626 at 6. Having reviewed the information at issue, we agree that a portion of the
information at issue consists of test items for purposes of section 552.122(b); therefore, you
may withhold this information, which we have marked, under section 552.122. However,
none of the remaining submitted information consists of test items that may be withheld
under section 552.122 of the Government Code. :

You also assert that some of the submitted information is excepted under section 552.130
of the Government Code, which provides that information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title, or registration issued by a Texas
agency is excepted from public release. Gov’t Code § 552.130(a)(1), (2). The sheriff must
withhold the Texas motor vehicle record information you have marked under
section 552.130. '

You assert that some of the submitted information is excepted under section 552.137 of the
Government Code. Section 552.137 excepts from disclosure “an e-mail address of a member
of the public that is provided for the purpose of communicating electronically with a
governmental body” unless the member of the public consents to its release or the e-mail
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address is of a type specifically excluded by subsection (¢c). See Gov’t Code
§ 552.137(a)-(c). Section 552.137 does not apply to a government employee’s work e-mail
address because such an address is not that of the employee as a “member of the public,” but
is instead the address of the individual as a government employee. The e-mail addresses at
issue do not appear to be of a type specifically excluded by section 552.137(c). You do not
inform us that a member of the public has affirmatively consented to the release of any
e-mail address contained in the submitted materials. Therefore, we agree that the sheriff
must withhold the e-mail addresses you have marked under section 552.137 of the
Government Code. '

Finally, we note that a portion of the submitted information is subject to section 552.136 of
the Government Code.' Section 552.136 states that “[n]othwithstanding any other provision
of this chapter, a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential.” Gov’t
Code § 552.136. Accordingly, we find that the sheriff must withhold the insurance policy
numbers we have marked under section 552.136, of the Government Code.

In summary: (1) the sheriff must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with the common-law right to
privacy; (2) with the exception of basic information, the sheriff may withhold the
information you have marked under section 552.108(a)(1) of the Government Code; (3) the
sheriff must withhold the information we have marked under section 552.117(a)(2) of the
Government Code; (4) the sheriff must withhold the information we have marked to the
extent the individuals at issue qualify as peace officers under section 2.12 of the Code of
Criminal Procedure and elect to restrict access to their personal information in accordance
with section 552.1175 of the Government Code; (5) the sheriff may withhold a portion of
the information we have marked under section 552.122 of the Government Code; (6) the
sheriff must withhold the Texas motor vehicle record information you have marked under
section 552.130 ofthe Government Code; (7) the sheriff must withhold the e-mail addresses
you have marked under section 552.137 of the Government Code; and (8) the sheriff must
withhold the insurance policy numbers we have marked under section 552.136 of the
Government Code. The remaining submitted information must be released.?

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

'The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987),470
(1987). . .

*We note that the submitted information contains social security numbers. Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting a decision from this office under the Act.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of

" such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the

governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of'the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. If records are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

XOQ’ W

sica J. Maloney
Assistant Attorney General
Open Records Division

JIM/ih
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Ref:

Enc.

ID# 315962
Submitted documents

Ms. Ashley Nichols

Law Office of Jamie Balagia, P.C.
P.O. Box 360

Manor, Texas 78653

- (w/o enclosures)




