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July 17, 2008

Ms. Myrna S. Reingold

Galveston County Legal Department
County Courthouse

722 Moody, 5™ Floor

Galveston, Texas 77550-2317

OR2008-09731

Dear Ms. Reingold:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 316209.

" The Galveston County Health District (the “district”) received a request for all documents
regarding complaints about a named individual’s dogs. You state that you have released
some information to the requestor. You claim that the submitted information is excepted
from disclosure under sections 552.101 and 552.130 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

Initially, we note that some of the submitted information, which we have marked, is not
responsive to the instant request for information. The request seeks information pertaining
to complaints about dogs owned by a specified individual. Accordingly, any information that
does not pertain to the specified individual’s dogs is not responsive to the current request.
The district need not release non-responsive information in response to this request, and this
ruling will not address that information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses information that other statutes make
confidential. You raise section 552.101 in conjunction with section 801.353 of the
Occupations Code, which provides in part:

(a) A veterinarian may not violate the confidential relationship between the
veterinarian and the veterinarian’s client.

(b) A veterinarian may not be required to release information concerning the
veterinarian’s care of an animal, except on the veterinarian’s receipt of:
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(1) a written authorization or other form of waiver executed by the
client; or :

(2) an appropriate court order or sﬁbpoena.

Occ. Code § 801.353(a)-(b). This section limits a veterinarian’s release of information
concerning the veterinarian’s care of an animal to certain circumstances. JId.
Section 801.353 does not prohibit the release of information that has been provided to a
governmental body. Moreover, section 801.353 does not expressly make information
confidential. A statutory confidentiality provision must be express, and a confidentiality
requirement will not be implied from a statutory structure. See Open Records Decision
No. 658 at 4 (1998); see also Open Records Decision No. 478 at 2 (1987) (statutory
confidentiality requires express language making certain information confidential or stating
that information shall not be released to the public). We therefore conclude that the
submitted veterinary records are not confidential under section 801.353 of the Occupations
Code and may not be withheld from the requestor on that basis under section 552.101 of the
Government Code.

You also seek to withhold information contained in the veterinary records under
section 826.0211 of the Health and Safety Code. Section 826.0211 provides in part:

(a) Information contained in a rabies vaccination certificate or in any record
compiled from the information contained in one or more certificates that
identifies or tends to identify an owner or an address, telephone number, or
other personally identifying information of an owner of a vaccinated animal
is confidential and not subject to disclosure under Chapter 552, Government
Code. The information contained in the certificate or record may not include
the social security number or the driver’s license number of the owner of the
vaccinated animal. ‘

Health & Safety Code § 826.0211(a). We note that section 826.0211 is applicable only to
information contained in a rabies vaccination certificate or in a record compiled from
information contained in one or more rabies vaccination certificates. You do not inform us
that the information in the submitted veterinary records was compiled from information
contained in rabies vaccination certificates. We therefore conclude that the information in
the veterinary records is not confidential under section 826.0211 of the Health and Safety
Code and may not be withheld on that basis under section 552.101 of the Government Code.
See Open Records Decision No. 649 at 3 (1996) (language of confidentiality provision
controls scope of its protection); see also ORD 658 at 4, 478 at 2. :

You also seek to withhold information contained in the veterinary records under
section 81.046 of the Health and Safety Code. Section 81.046 provides in part: '

(a) Reports, records, and information furnished to a health authority or the
[Texas Department of State Health Services] that relate to cases or suspected
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cases of diseases or health conditions are confidential and may be used only
for the purposes of this chapter.

(b) Reports, records, and-information relating to cases or suspected cases of
diseases or health conditions are not public information under Chapter 552,
Government Code, and may not be released or made public on subpoena or
otherwise except as provided by Subsection (c), (d), and (f).

Health & Safety Code § 81.046(a)-(b). In Open Records Decision No. 577 (1990), this office
concluded that any information acquired or created during an investigation under chapter 81
of the Health and Safety Code is confidential and may not be released unless an exception
set out in the statute applies. Thus, section 81.046 is only applicable to records relating to
cases or suspected cases of diseases or health conditions. In this case, however, the
information at issue consists of laboratory reports that relate to dogs that have tested negative
for rabies. We note that negative test results for rabies do not constitute a “notifiable
condition” or “reportable disease” for purposes of chapter 81 of the Health and Safety Code.
See 25 TAC §§ 97.3(b)(1) (stating that only non-negative rabies tests must be reported by the
laboratory conducting the testing), 97.1(15) (defining “notifiable condition” and “reportable .
disease” for purposes of the Texas Health and Safety Code). Therefore, we conclude that
you have failed to establish that the submitted veterinary reports are confidential under

-section 81.046 of the Health and Safety Code, and the district may not withhold this
information under section 552.101 of the Government Code.

Section 552.101 also encompasses the Medical Practice Act (the “MPA”), subtitle B oftitle 3
of the Occupations Code. Medical records are confidential under section 159.002 of the
MPA, which provides in part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential
and privileged and may not be disclosed except as provided by this chapter. ,

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
informafion except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b)-(c). This office has determined that in governing access to a specific
subset of information, the MPA prevails over the more general provisions of the Act. See
Open Records Decision No. 598 (1991). Medical records must be released on the patient’s
signed, written consent, provided that the consent specifies (1) the information to be covered
by the release, (2) the reasons or purposes for the release, and (3) the person to whom the
information is to be released. See Occ. Code §§ 159.004, .005. Any subsequent release of
medical records must be consistent with the purposes for which the governmental body
obtained the records. See id. § 159.002(c); Open Records Decision No. 565 at 7 (1990).
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You seek to withhold information relating to a physician under the MPA. However, the
information in question is contained in a bite report, not a medical record, and you do not
inform us that the information was obtained from a medical record. We therefore conclude
that the district may not withhold the physician information under the MPA.

Section 552.101 of the Government Code also encompasses the common-law right of
privacy, which protects information if it (1) contains highly intimate or embarrassing facts,
the publication of which would be highly objectionable to a reasonable person, and (2) is not
of legitimate concern to the public.! Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). The types of information considered intimate and
embarrassing by the Texas Supreme Court in Industrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual
organs. Id at 683. In addition, this office has found that some kinds of medical information
or information indicating disabilities or specific illnesses is protected by common-law
privacy. See Open Records Decision No. 455 (1987) (prescription drugs, illnesses,
operations, and physical handicaps). Accordingly, the district must withhold the information
we have marked under section 552.101 of the Government Code in conjunction with
common-law privacy.

Section 552.101 also encompasses the common-law informer’s privilege, which has long
been recognized by Texas courts. See Aguilar v. State, 444 S.W.2d 935, 937 (Tex. Crim.
App. 1969); Hawthorne v. State, 10 S.W.2d 724, 725 (Tex. Crim. App. 1928). The
informer’s privilege protects from disclosure the identities of persons who report activities
over which the governmental body has criminal or quasi-criminal law enforcement authority,
provided that the subject of the information does not already know the informer’s identity.
Open Records Decision Nos. 515 at 3 (1988), 208 at 1-2 (1978). The informer’s privilege
protects the identities of individuals who report violations of statutes to the police or similar
law enforcement agencies, as well as those who report violations of statutes with civil or
criminal penalties to “administrative officials having a duty of inspection or of law
enforcement within their particular spheres.” Open Records Decision No. 279 at 2 (1981)
(citing Wigmore, Evidence, § 2374, at 767 (McNaughton rev. ed. 1961)). The report must
be of a violation of a criminal or civil statute. See Open Records Decision Nos. 582 at 2
(1990), 515 at 4-5 (1988).

You state that the informants at issue reported possible violations of the Galveston County
Animal Services Local Regulations and Rabies Control order, as well as possible violations
of state law pursuant to the Health and Safety Code. You state that a violation of these types
is amisdemeanor under state law, and carries a civil penalty under the district’s order. Based
on your representations and our review, we conclude that the district has demonstrated the

'The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987),470

(1987).
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applicability of the common-law informer’s privilege in this instance. Thus, the district may
withhold the information you have marked pursuant to section 552.101 of the Government
Code in conjunction with the informer’s privilege.

Section 552.130 of the Government Code excepts from disclosure information that “relates
to . .. a motor vehicle operator’s or driver’s license or permit issued by an agency of this
state [or] a motor vehicle title or registration issued by an agency of this state.” Gov’t Code
§ 552.130. Accordingly, the district must withhold the Texas motor vehicle record
information you have marked under section 552.130. ’

In summary, the district must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy, as well
as the Texas motor vehicle record information you have marked under section 552.130 of the
Government Code. The district may withhold the information you have marked pursuant to
section 552.101 in conjunction with the common-law informer’s privilege. The remaining
information must be released to the requestor.

This letter ruling is limited to thé particular records at issue in this request and limited to the
facts as presented to us; therefore, this-ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a). Y

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
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body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v./Gz'lbreaz‘h, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497. '

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling. '

Sincerely,

-

Bill Longley
Assistant Attorney General
Open Records Division

BL/eeg

Ref: ID#316209

Enc. Submitted documents

c: Mz, Carlos Garza
Martin, Garza & Fisher, L.L.P.
1100 Rosenberg

Galveston, Texas 77550
(w/o enclosures)




