
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

September 22, 2008

Ms. Carol Longoria
The University of Texas System
Office of General Counsel
201 West 7th Street
Austin, Texas 78701-2902

0R2008-1 0113A

Dear Ms. Longoria:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was
assigned ID# 316906.

You have submitted correspondence that we interpret as a request to reconsider Open
Records Letter No. 2008-10113 (2008). We note that a govemmental body is prohibited
from asking this office to reconsider a decision issued under section 552.306 of the
Govemment Code. See Gov't Code § 552.301 (:t). Furthermore, you have not demonstrated
that this office made any error in issuing the prior ruling. Nevertheless, we have determined
that the prior ruling should be corrected for purposes of due process. See id. §§ 552.306,
.352. Accordingly, we hereby withdraw the prior ruling. This decision is substituted for
Open Records Letter No. 2008-10113 (2008) and serves as the correct ruling.

The University of Texas at San Antonio (the "university") received a request for the
employment files, payroll names, dates of hire, and rates of pay for several university
employees. You state that you have redacted social security numbers pursuant to
section 552.147 of the Govemment Code. 1 You claim that a portion of the submitted
information is not subject to the Act. You claim the remaining information is excepted from

ISection 552.147(b) of the Government Code authorizes a governmental body to redact a living
person's social security number from public release without the necessity of requesting a decision from this
office under the Act. Gov't Code § 552.147.
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We have considered the exceptions you claim and reviewed the submitted representative
sample of information.2

Initially, you assert that the University of Texas Electronic Identification Numbers and/or
Banner Id's ("UTEID") at issue are not subject to the Act. In Open Records Decision
No. 581 (1990), this office determined that certain computer information, such as source
codes, documentation information, and other computer programming, that has no
significance other than its use as a tool for the maintenance, manipulation, or protection of
public property is not the kind of information made public under section 552.021 of the
Government Code. You inform our office that when combined with an individual's
password, the UTEID serves as "the required log on protocol to access the computer
mainframe, the University's centralized hub that runs all its high-level electronic functions."
You indicate that the UTEIDs are used solely to access the university's computer mainframe
and have no other significance other than their use as tools for the maintenance,
manipulation, or protection of public information. Based on your representations and our
review, we determine that the UTEIDs you have marked do not constitute public inforn1ation
under section 552.002 ofthe Government Code. Accordingly, this information is not subject
to the Act and need not be released to the requestor.

Next, we note that some the submitted information is subject to section 552.022 of the
Government Code. Section 552.022 provides, in relevant part, as follows:

(a) Without limiting the amount or kind of information that is public
information under this chapter, the following categories of information are
public information and not excepted from required disclosure under this

. chapter unless they are expressly confidential under other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by
section 552.108;

(2) the name, sex, ethnicity, salary, title, and dates of employment of each
employee and officer of a governmental body;

\

2We assume that the "representative sample" ofrecords submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any otherrequested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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(3) information in an account, voucher, or contract relating to the
receipt or expenditure of public or other funds by a governmental
body[.]

GOy't Code § 552.022(a)(1), (2), (3). You state that you have released the submitted
docul11ents~containing salary information, which are subject to section 552.022(a)(2). The
submitted annual reports are subject to section 552.022(a)(I), wh~le the salary
supplementation form and funds voucher are subject to section 552.022(a)(3). You claim
that the submitted information is excepted from disclosure under section 552.1 03 of the
Government Code. However, this section is a discretionary exception under the Act and
does not constitute "other law" for purposes of section 552.022. See Dallas Area Rapid
Transit v. Dallas Morning News, 4 S.W.3d 469,475-76 (Tex. App.-Dallas 1999, no pet.)
(governmental body may waive section 552.103); Open Records Decision No. 665 at 2 n.5
(2000) (discretionary exceptions generally). Accordingly, the university may not withhold
the information subject to sections 552.022(a)(1) and 552.022(a)(3), which we have marked,
under section 552.103 of the Government Code. However, you claim that a portion of the
information subject to section 552.022 is excepted from disclosure under sections 552.101
and 552.136 ofthe Government Code. These sections constitute "other law" for purposes
of section 552.022. Therefore, we will address the applicability of sections 552.101
and 552.136 to the information that is subject to section 552.022.

Section 552.101 excepts from disclosure "information considered to be confidential by law,
either constitutional, statutory, or by judicial decision," and encompasses the doctrine of
common-law privacy. Gov't Code § 552.101. Common-law privacy protects information
if (1) the information contains highly intimate or embarrassing facts, the publication of
which would be highly objectionable to a reasonable person, and (2) the information is not
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). The type of information considered intimate and
embarrassing by the Texas Supreme Court in Industrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment ofmental disorders, attempted suicide, and injuries to sexual
organs. Id. at 683. Upon review, we determine that the information at issue is not highly
intimate or embarrassing.

Inforn1ation may also be withheld under section 552.101 in conjunction with common-law
privacy upon a showing of "special circumstances." See Open Records Decision No. 169
(1977). This office considers "special circumstances" to refer to a very narrow set of
situations in which release of the information would likely cause someone to· face "an
imminent threat of physical danger." Id. at 6. "Special circumstances" do not include "a
generalized and speculative fear of harassment or retribution." Id. After reviewing your
arguments, you have failed to demonstrate special circumstances sufficient to justify
withholding any ofthe information at issue from public disclosure. Therefore, the university
may not withhold any ofthe information at issue under section 552.1 01 ofthe Government
Code in conjunction with common-law privacy.
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Section 552.136 of the Government Code provides:

(a) In this section, "access device" means a card, plate, code, account
number, personal identification number, electronic serial number, mobile
identification number, or other telecommunications service, equipment, or
instrument identifier or means ofaccount access that alone or in conjunction
with another access device may be used to:

(1) obtain money, goods, services, or another thing ofvalue; or

(2) initiate a transfer of funds other than a transfer originated solely
by paper instrument.

(b) Notwithstanding any other provision of this chapter, a credit card, debit
card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential.

Gov't Code § 552.136. The university must withhold the account number we have marked
under section 552.136 ofthe Government Code.

You claim that the information that is not subject to section 552.022 is protected under
section 552.103, which provides in part:

,

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (ar only if the litigation is pending or reasonably
anticipated on the date that the requestor applies to the officer for public
information for access to or duplication of the information.

Gov't Code § 552.103(a), (c). A governmental body has the burden ofproviding relevant
facts and documents sufficient to establish the applicability of section 552.103 to the
information that it seeks to withhold. To meet this burden, the governmental body must
demonstrate: (1) that litigation was pending or reasonably anticipated on the date of its
receipt of the request for information and (2) that the information at issue is related to that
litigation. See Univ. of Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479 .
(Tex. App.-Austin 1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210
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(Tex. App.-Houston [1st Dist.] 1984, writ refd n.r.e.). Both elements of the test must be
met in order for information to be excepted from disclosure under section 552.103. See
Open Records Decision No. 551 at 4 (1990).

You advise that several university employees, in their official capacities, are currently
defendants in pending lawsuits filed bythe requestor. You state, and provide documentation
showing, that the lawsuits were pending on the date the university received the request for
information. Based on your representations and our review of the remaining submitted
information, we find that the university was involved in pending litigation on the date it
received the present request and that the information at issue is related to the pending
litigation for the purposes of section 552.103 of the Government Code. Therefore, the
university may withhold the remaining submitted information pursuant to section 552.103.3

We note, however, that once information has been obtained by all parties to the litigation
through discovery or otherwise, no section 552.103(a) interest exists with respect to that
information. Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that
has either been obtained from or provided to the opposing party in the pending lawsuit is not
excepted from disclosure under section 552.103(a), and it must be disclosed. Further, the
applicability of section 552.103(a) ends once the litigation has been concluded. Attorney
General Opinion MW-575 (1982); Open Records Decision No. 350 (1982).

,

In summary, the UTEIDs you have marked are not subject to disclosure under the Act and
need not be released. With the exception of the account number we have marked under
section 552.136 of the Government Code, the university must release the information we
have marked pursuant to sections 552.022(a)(1) and 552.022(a)(3) ofthe Government Code.
The remaining information may be withheld under section 552.103 ofthe Government Code.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as pr~sented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

3As our ruling is dispositive, we need not address your additional arguments against disclosure.
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If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe

. Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e). .

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

ordan Hale
Assistant Attorney General
Open Records Division

JH/mcf

Ref: ID# 316906A

Ene. Submitted documents

c: Mr. Tom C. Retzlaff
P.O. Box 92
San Antonio, Texas 78291-0092
(w/o enclosures)


