
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

July 30, 2008

Ms. Laura S. Fowler
The Fowler Law Firm, P.C.
919 Congress Avenue, Suite 1150
Austin, Texas 78701

0R2008-10363

Dear Ms. Fowler:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 317435.

Blinn College (the "college"), which you represent, received a request for six categories of
information related to a specific individual. You claim that the submitted information is
excepted from disclosure under sections 552.101 and 552.1 02 ofthe Government Code. I We
have considered the exceptions you claim and reviewed the submitted representative sample
of information.2

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses the Medical Practice Act (the "MPA"),

1 We note that the requestor has agreed to the redaction ofa portion ofthe requested information, such
as: age, date of birth, address, telephone number, social security number, private financial information and
family relationships. Therefore, this information is non-responsive to this request. The college need not release
non-responsive information and this ruling does not address the public availability of non-responsive
information. We have marked non-responsive private financial information.

2 We assume that the "representative sample" ofrecords submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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subtitle B oftitle 3 of the Occupations Code. Section 159.002 ofthe MPA provides in part
the following:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except'as provided by this chapter.

(c) A person who receive~ information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b), (c). Medical records must be released upon the patient's signed,
written consent, provided that the consent specifies (1) the information to be covered by the
release, (2) reasons or purposes for the release, and (3) the person to whom the information
is to be released. Id. §§ 159.004, .005. Section 159.002(c) also requires that any subsequent
release ofmedical records be consistent with the purposes for which the governmental body
obtained the records. Open Records Decision No. 565 at 7 (1990). Medical records may be
released only as provided under the MPA. Open Records Decision No. 598 (1991). Upon
review, the information we have marked constitutes a medical record and may only be
released in accordance with the MPA.

Section 552.101 ofthe Government Code also encompa~ses section 6103(a) oftitle 26 ofthe
United States Code. Prior decisions ofthis office have held that section 61 03(a) renders tax
return information confidential. Attorney General Opinion H-1274 (1978) (tax returns);
Open Records Decision Nos. 600 (1992) (W-4 forms). Section 6103(b) defines the term
"return information" as "a taxpayer's identity, the nature, source, or amount of income,
payments, tax withheld, deficiencies, overassessments or tax payments ... or any other days,
received by, recorded by, prepared by, furnished to, or collected by the Secretary [of the
Internal Revenue Service] with respect to a return or the determination ofthe existence,
or possible existence, of liability ... for any tax, penalty, ... , or offense[.]" See 26
U.S.C. § 6103(b)(2)(A). Accordingly, the college must withhold the information we have
marked pursuant to section 552.101 in conjunction with federal law.

Section 552.102(a) excepts from public disclosure "information in a personnel file, the
disclosure ofwhich would constitute a clearly unwarranted invasion ofpersonal privacy[.]"
Gov't Code § 552.102(a). Section 552.102 is applicable to information that relates to public
officials and employees. See Open Records Decision No.327 at 2 (1982) (anything relating
to employee's employment and its terms constitutes information relevant to person's
employment relationship and is part of employee's personnel file). The privacy analysis
under section 552.l02(a) is the same as the common-law privacy standard under
section 552.101. SeeHubertv.Harte-Hanks Tex. Newspapers, Inc., 652 S.W.2d 546,549-,-,
51 (Tex. App.-Austin 1983, writ rerd n.r.e.) (addressing statutory predecessor). In
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Industrial Foundation v. Texas Industrial AccidentBoard, 540 S.W.2d 668 (Tex. 1976), the
Texas Supreme Court held that information is protected by common-law privacy if it (1)
contains highly intimate or embarrassing facts the publication of which would be highly
objectionable to a reasonable person and (2) is not ofa legitimate concern to the public. To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. Id. at 681-82. The type of information considered intimate and embarrassing by
the Texas Supreme Court in Industrial Foundation included information relating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683. Generally, however, the public has a legitimate interest in information that relates
to public employment and public employees, and information that pertains to an employee's
actions as a public servant generally cannot be considered beyond the realm of legitjmate
public interest. See Open Records Decisions Nos. 562 at 10 (1990) (personnel file
information does not involve most intimate aspects ofhuman affairs, but in fact touches on
matters oflegitimate public concern); 542 (1990); 470 at 4 (1987) (public has legitimate
interest in job qualifications and performance of public employees); 444 at 5-6 (1986)
(public has legitimate interest in knowing reasons for dismissal, demotion, promotion, or
resignation of public employees); 423 at 2 (1984) (scope of public employee privacy is
narrow). The remaining responsive information pertains to the qualifications and job
performance ofa public employee. Therefore, we conclude that there is a legitimate public
interest in this information. Accordingly, section 552.102 is not applicable to the remaining
responsive information and the information may not be withheld on this basis.

Next, you contend that the submitted college transcripts are excepted from disclosure under
section 552.102(b) of the Government Code. Section 552.102(b) excepts from disclosure
"a transcript from an institution of higher education maintained in the personnel file of a
professional public school employee." Gov't Code § 552.102(b). This office has interpreted
"professional public school employee" to refer to employees of public schools providing
"public education" under title 2 of the Education Code,. not colleges and universities
providing "higher education" under title 3 ofthe Education Code. Therefore, we determine
that section 552.102(b}does not apply to the submitted tr~nscripts. Accordingly, the college
may not withhold the submitted transcripts under section 552.1 02(b) of the Government
Code. See Open Records Decision Nos. 470, 467 (1987) (public has legitimate interest in
job qualifications, including college transcripts, of public employees).

We note the remaining information contains e-mail addresses. Section 552.137 of the
Government Code excepts from disclosure "an e-mail address ofa member ofthe public that
is provided for the purpose of communicating electronically with a governmental body"
unless the member of the public consents to its release or the e-mail address is of a type
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specifically excluded by subsection (C).3 See Gov't Code § 552.137(a)-(c). The e-mail
addresses at issue are not a type specifically excluded by section 552. 137(c). You do not
inform us that the owners of the e-mail addresses have affirmatively consented to their
public disclosure. We therefore conclude that the college must withhold the e-mail
addresses we have marked under section 552.137 of the Government Code.

In summary, the college may only release the marked medical record in accordance with the
MPA. The college must withhold the information we have marked under section 552.101
ofthe Government Code in conjunction with section 6103(a) oftitle 26 ofthe United States
Code. The college must withhold the information we have marked under section 552.137
of the Government Code. The remaining responsive information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodiesare prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of .
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3).' If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruiing.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the .
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or sQme of the
requested information, the requestor can challenge that decision by suing the governmental

3 The Office of-the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987).
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body. Id. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408,411
(Tex. App.-Austin 1992,.no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers' to receive any comments within 10 calendar days
of the date of this ruling. .

Chris Schulz
Assistant Attorney General
Open Records Division

CSlmcf

Ref: ID# 317435

Ene. Submitted documents

c: Mr. Mack Makritis
1822 Northeast 191st Terrace
Hawthorne, Florida 32640
(w/o enclosures)


