
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

October 8, 2008

Ms. Katie Lentz
Williamson County Sheriffs Office
508 South Rock Street
Georgetown, Texas 78626

0R2008-10444A

Dear Ms. Lentz:

You have submitted to this office a request to reconsider Open Records Letter
No. 2008-10444 (2008). After review, we have detennined that the prior ruling should be
corrected. See Gov't Code §§ 552.306, .352. Accordingly, we hereby withdraw the prior
ruling. This decision is substituted for Open Records Letter No. 2008-10444 (2008) and
serves as the correct ruling. Your request was assigned ID# 326741.

The Williamson County Sheriff s Office (the "sheriff') received a request for all documents
regarding the investigation into a specified homicide. You claim the submitted infonnation
is excepted from disclosure under sections 552.101, 552.103, 552.108, 552.130, and 552.136
of the Govemment Code. We have considered the exceptions you claim and reviewed the
submitted representative sample of inf01111ation. I

Section 552.101 ofthe Govemment Code excepts from disclosure "infonnation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Id.
§ 552.101. Section 552.101 encompasses infonnation protected by other statutes. The
public availability offingerprints is govemed by chapter 560 ofthe Govemment Code. See
id. §§ 560.001(1) ("biometric identifier" means retina or iris scan, fingerprint, voiceprint,
or record of hand or face geometry), 560.003 (biometric identifier in possession of

IWe assume that the representative sample ofrecords submitted to this office is tmly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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governmental body is exempt from disclosure under Act). Section 560.002 provides,
however, that "[a] governmental body that possesses a biometric identifier of an
individual ... may not sell, lease, or otherwise disclose the biometric identifier to another
person unless ... the individual consents to the disclosure[.]" ld. § 560.002(1)(A).
Therefore, as the authorized representative ofthe individual whose fingerprints are contained
in the submitted documents, the requestor has a right of access to that information under
section 560.002(1)(A). See Open Records Decision No. 481 at 4 (1987) (privacy theories
not implicated when individual requests information concerning himself). Therefore, the
sheriff must release the submitted fingerprints, which we have marked, tinder
section 560.002 of the Government Code.

Section 552.101 also encompasses infonnation protected by the Medical Practices Act
(the "MPA"). Access to medical records is governed by the MPA, chapter 159 of the
Occupations Code. Section 159.002 of the MPA provides:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives inforn1ation from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code §§ 159.002(b), (c). This office has concluded that the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). Further, information that is subject to the MPA also includes infonnation that was
obtained from medical records. See Occ. Code. § 159.002(a), (b), (c); see also' Open
Records Decision No. 598 (1991).

Medical records must be released upon the governmental body's receipt of the patient's
signed, written consent, provided that the consent specifies (1) the infonnation to be covered
by the release, (2) reasons or purposes for the release, and (3) the person to whom the
infonnation is to be released. See Occ. Code §§ 159.004, .005. Section 159.002(c) also
requires that any subsequent release of medical records be consistent with the purposes for
which the governmental body obtained the records. ·See Open Records Decision No.565 at 7
(1990). We have marked a medical record that is subject to the MPA. The sheriff may only
disclose this record in accordance with the MPA.

Next, we note that portions of the remaining information are subject to section 552.022 of
the Government Code, which provides that:
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(a) Without limiting the amount or kind of infonnation that is public
information under this chapter, the following categories of infornlation are
public information and not excepted from required disclosure under this
chapter unless they are expressly confidential under other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by Section
552.108;

(17) information that is also contained in a public court record[.]

Gov't Code § 552.022(a)(1), (17). A portion of the submitted information constitutes a
completed report made by the sheriff. A completed report must be released under
section 552.022(a)(1) unless the information is excepted from disclosure under
section 552.108 or expressly confidential under other law. The submitted infonnation also
contains court-filed documents which must be released unless this infonnationis expressly
confidential under other law. You claim the submitted information is subject to
sections 552.103 and 552.108 ofthe Government Code. Section 552.103 is a discretionary
exception and, thus, does not make information confidential. See, e.g., Dallas Area Rapid
Transit v. Dallas Morning News, 4 S.W.3d 469,475-76 (Tex. App.-Dallas 1999, no pet.)
(governmental body may waive section 552.103); Open Records Decision Nos. 542 at 4
(1990) (statutory predecessor to section 552.103 may be waived), 522 at 4 (1989)
(discretionary exceptions in general). Accordingly, the sheriffmay not withhold any ofthe
information that is subject to section 552.022 of the Government Code pursuant to
section 552.103.

Section 552.108 of the Government Code is also a discretionary exception to disclosure
under the Act and, as such, does not constitute "other law" for purposes of
section 552.022(a)(17). See Open Records Decision Nos. 586 (1991) (governmental body
may waive section 552.108), 177 at 3 (1977) (statutory predecessor to section 552.108
subject to waiver). Accordingly, we conclude that the sheriff may not withhold the
documents that are subject to section 552.022(a)(17) under section 552.108. However,
because the sheriff claims that the documents that are subject to section 552.022(a)(1) are
excepted from disclosure pursuant to section 552.108, we will address the sheriffs claim
with respect to that information along with the remaining information that is not subject to
section 552.022. Further, because sections 552.101,552.130, and 552.136 are other laws
for purposes ofsection 552.022, we will address the applicability ofthese exceptions to the
submitted information.

Next, we will address the sheriffs claim under section 552.108 ofthe Government Code for
the submitted information that is not subject to section 552.022(a)(17). Section 552.108
provides, in pertinent part:
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(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from
[required public disclosure] if:

(1) release Qf the information would interfere with the detection,
investigation, or prosecution of crime[.]

(b) An internal record or notation ofa law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from [required public disclosure] if:

(1) release ofthe internal record or notation would interfere with law
enforcement or prosecution[.]

Gov't Code § 552.108(a)(1), (b)(1). A governmental body that claims an exception to
disclosure under section 552.108 must reasonably explain how and why this exception is
applicable to the information that the governmental body seeks to withhold. See id.
§ 55?301(e)(1)(A); Exparte Pruitt, 551 S.W.2d 706 (Tex. 1977); Open Records Decision
No. 434 at 2-3 (1986). We note the information not subject to section 522.022(a)(17)
contains criminal investigation records from the City ofAustin Police Department ("APD").
Section 552.108 may be invoked by the proper custodian of information relating to an
investigation or prosecution of criminal conduct. Open Records Decision No. 474 at 4:-5
(1987). Where an agency possesses information relating to a pending case of a law
enforcement agency, the custodian of the records may withhold the infonuation under
section 552.108 if(l) it demonstrates that the information relates to the pending case and (2)
this office is provided with a representation from the law enforcement entity that the law
enforcement entity wishes to withhold the information. You inform us the submitted
information contains records relating to an ongoing criminal investigation being conducted
by APD. Further, APD has provided comments to this office objecting to the release ofthe
information at issue because its release would interfere with its ongoing criminal
investigation. Upon review, we find the release ofthe infonuation at issue would interfere
with the detection, investigation, orprosecution ofcrime. See Houston Chronicle Publ 'g Co.
v. City ofHouston , 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writref'd
n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976) (court delineates law enforcement interests
that are present in active cases). Thus, the sheriff may withhold the infonnation we have
marked under section 55.2.108(a)(1) of the Government Code.

You acknowledge the remaining infonnation at issue relates to a criminal prosecution in
which the defendant was convicted and sentenced to life in prison. You state, however, the
defendant is currently appealing his request for post-conviction DNA testing. You state
release of the information at issue would interfere with this appeal. We note Texas comis
have analogized a post-conviction DNA proceeding to that of a habeas corpus proceeding.
See Ex Parte Mines, 26 S.W.3d 910 (Tex. Crim. App. 2000); Cravin v. State, 95
S.W.3d 506,510 (Tex. App.-Houston [1st Dist.]) 2002, pet. ref d). In Cravin, the State
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argued a post-conviction DNA proceeding makes a collateral attack into the validity ofthe
conviction, and therefore, is unlike a criminal trial where the guilt of the defendant is at
issue. Cravin, 95 S.W.3d at 510. The court agreed with the State and stated, "Unlike a
criminal trial, consideration of a post-conviction DNA proceeding does not necessarily
involve any witnesses or accusations against the appellant." Id. . Thus, we find a post
conviction DNA proceeding is not a criminal proceeding for section 552.108 purposes.
Accordingly, you have failed to demonstrate how release ofthe remaining information not
subject to section 552.022(a)(17) would interfere with the detection, investigation, or
prosecution of crime, and the sheriff may not withhold the remaining infomlation at issue
under section 552.108(a)(I) or 552.108(b)(1) of the Govemment Code.

We now tum to your argument tmder section 552.103 for the infomlation that is not subject
to subsections 552.022(a)(1) and (a)(17). Section 552.103 provides in part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) Information relating to litigation involving a govemmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably
anticipated on the date that the requestor applies to the officer for public
information for access to or duplication of the information.

Gov't Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents to show that section 552.103(a) is applicable in a particular situation.
The test for meeting this burden is a showing that (1) litigation is pending or reasonably
anticipated on the date the governmental body receives the request for infonnation, and (2)
the information at issue is related to that litigation. See Thomas v. Cornyn, 71
S.W.3d 473,487 (Tex. App.-Austin 2002, no pet.); Univ. ofTex. Law Sch. v. Tex. Legal
Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard v. Houston Post
Co., 684 S.W.2d 210,212 (Tex. App.-Houston [1st Dist.] 1984, writ ref'd n.r.e.); Open
Records Decision No. 551 at 4 (1990). The govemmental body must meet both prongs of
this test for information to be excepted under section 552.103(a). We also note that
section 552.103(b) provides that "[fJor purposes of this section, the state or a political
subdivision is considered to be a party to litigation of a criminal nature until the applicable
statute of limitations has expired or until the defendant has exhausted all appellate and
postconviction remedies in state and federal court."
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The documents at issue relate to the prosecution of the named individual for murder, for
which he was convicted. You infonn us that there is currently ongoing litigation in the fonn
of a request for post-conviction DNA testing, which is on appeal before the Third Court of
Appeals. You do not infonn us, however, that the sheriff either is or expects to become a
party to the pending litigation. See Gov't Code § 552.103(a); Open Records Decision
No. 575 at 2 (1990). Under these circumstances, we require an affinnative representation
from the prosecuting attorney, who is the party to the litigation, that the prosecutor wants the
submitted infonnation withheld from disclosure under section 552.103. You state that the
Williamson County District Attorney's Office is a party to the litigation and has requested
that the infonnation be withheld pursuant to section 552.103. We note that the litigation was
pending on the date the request was received. Based on your argument, we find that the
infonnation at issue relates to pending litigation for purposes ofsection 552.103. Therefore,
you may withhold the infonnation that is not subject to subsections 552.022(a)(1) and
(a)(17) from disclosure under section 552.1 03(a).2

Generally, however, once infonnation has been obtained by all parties to the litigation
through discovery or otherwise, no section 552.103(a) interest exists with respect to that
infonnation. Open Records Decision Nos. 349 (1982), 320 (1982). Thus, infonnation that
has either been obtained from or provided to the opposing party in the anticipated litigation

. is not excepted from disclosure under section 552.103(a), and it must be disclosed. Further,
the applicability ofsection 552.1 03(a) ends once the litigation has been concluded. Attorney
General Opinion MW-575 (1982); Open Records Decision No. 350 (1982).

We now address your remaining arguments for the infonnation that is subject to
section 552.022. Section 552.101 also encompasses chapter 411 ofthe Government Code.
Criminal history record infonnation ("CHRI'.') generated by the National Crime Infonnation
Center or by the Texas Crime Infonnation Center is confidential. Title 28, part 20 of the
Code ofFederal Regulations governs the release ofCHRI that states obtain from the federal
government or other states. Open Records Decision No. 565 (1990). The federal regulations
allow each state to follow it~ individual law with respect to the CHRI it generates. See id.
Section 411.083 of the Government Code deems confidential CHRI that the Department of
Public Safety ("DPS") maintains, except that DPS may disseminate this infornlation as
provided in chapter411, subchapterF ofthe Government Code. See Gov't Code § 411.083.
Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI;
however, a criminal justice agency may not release CHRI except to another criminal justice
agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in
chapter 411 of the Government Code are entitled to obtain CHRI from DPS or another
criminal justice agency; however, those entities may not release CHRI except as provided.
by chapter 411. See generally id. §§ 411.090-.127. Thus, any CHRI generated by the
federal government or another state may not be made available to the requestor except in

2As our lUling is dispositive, we need not address your remaining argument against disclosure of this
information.
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accordance with federal regulations. See ORD 565. Furthermore, any CHRI obtained from
DPS or any other criminal justice agency must be withheld lmder section 552.101 in
conjunction with chapter 411, subchapter F of the Govemment Code. We have marked the
infom1ation that constitutes CHRI and is confidential under section 411.083. Therefore, the
information we have marked must be withheld under section 552.101 of the Govemment
Code.

Section 552.101 also encompasses common-law privacy. For inf01111ation to be protected
from public disclosure by the common-law right of privacy under section 552.101, the
information must meet the criteria set out in Industrial Foundation v. Texas Industrial
Accident Board, 540 S.W.2d 668, 685 (Tex. 1976). In Industrial Foundation, the Texas
Supreme Court stated that inf01111ation is excepted from disclosure if (1) the information
contains highly intimate or embarrassing facts, the. release of which would be highly

.objectionable to a reasonable person, and (2) the information is not oflegitimate concem to
the public. 540 S.W.2d at 685. This office has found some kinds ofmedical inf01111ation or
information indicating disabilities or specific illnesses are excepted from required public
disclosure under common-lawprivacy. See Open Records Decision Nos. 470 (1987) (illness
from severe emotional and job-related stress), 455 (1987) (prescription dmgs, illnesses,
operations, and physical handicaps). A compilation of an individual's criminal history is
also highly embarrassing information, the publication of which would be highly
objectionable to a reasonable person. Cf Us. Dep't ofJustice v. Reporters Comm. for
Freedom of the Press, 489 U.S. 749, 764 (1989) (when considering prong regarding
individual's privacy interest, court recognized distinction between public records found in
courthouse files and local police stations and compiled summary of information and noted
that individual has significant privacy interest in compilation of one's criminal history).
Furthermore, we find that a compilation of a private citizen's criminal history is generally
not of legitimate conce111 to the public. This office has also found that personal financial
information not related to a financial transaction between an individual and a govemmental
body is intimate and embarrassing. See Open Records Decision Nos. 600 (1992) (public
employee's withholding allowance certificate, designation of beneficiary of employee's
retirement benefits, direct deposit authorization, and employee's decisions regarding·
voluntary benefits programs, among others, are protected under common-law privacy), 545
(1990) (deferred compensation information, mortgage payments, aS$ets, bills, and credit
history protected under common-law privacy), 373 (1983) (sources ofincome not related to
financial transaction between individual and govemmental body protected under
common-law privacy). Upon review, we find that portions ofthe remaining information are
highly intimate or embarrassing and not oflegitimate public interest. Thus, the sheriffmust
generally withhold this il1fonnation under sectionS52.1Olin conjunction with common-law
privacy. We note that the requestor is the authorized representative of a .parent of the
individual whose private information is at issue. Thus, the requestor may have a right of
access to the marked information. Section 552.023(a) gives a person or a person's
authorized representative a special right ofaccess, beyond the right ofthe general public, to
information held by a gove111mental body that relates to the person and that is protected from
disclosure by laws intended to protect that person's privacy interests. See Gov't Code
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§552.023; Open Records Decision No. 481 at 4 (1987) (privacy theories not implicated when
individual or authorized representative asks governmental body to provide information
concerning that individual). Therefore, if the requestor has a right of access to the private
information pertaining to his client's child, the sheriff may not withhold this inforn1ation
under section 552.101. Ifthe requestor does not have a right ofaccess to such inforn1ation,
the sheriff must withhold this information under section 552.101 in conjunction with
common-law privacy.

Section 552.130 of the Government Code excepts from public disclosure information that
relates to a motor vehicle operator's or driver's license or pennit issued by an agency ofthis
state or a motor vehicle title or registration issued by an agency ofthis state. See Gov't Code
§ 552. 130(a)(1)-(2). We note that this provision only applies to motor vehicle record
information issued by the State of Texas, and not other states. The information you have
marked contains license plate numbers issued by other states. We also n:ote that
section 552.130 protects personal privacy. The requestor is the authorized representative of
one of the individuals to whom a portion of the marked Texas motor vehicle record
information pertains. As such, the requestor has a right ofaccess to his client's Texas motor
vehicle record information under section 552.023 of the Government Code. See id.
§ 552.023(a); Open Records Decision No. 481 at 4 (1987). Therefore, the sheriff must
withhold the Texas motor vehicle record inforn1ation we have marked under
section 552.130.

Section 552.136 ofthe Government Code states that "[n]otwithstanding any other provision
of this chapter, a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential." Gov't
Code § 552.136. An access device number is one that may be used to "(1) obtain money,
goods, services, or another thing of value; or (2) initiate a transfer of funds other than a
transfer originated solely by paper instrument." ld. We note, however, that the purpose of
section 552.136 is to protect the privacy interests of individuals, and because the right of
privacy lapses at death, the credit card numbers of a deceased individual may not be
withheld under section 552.136. Moore v. Charles B. Pierce Film Enters. Inc., 589 S.W.2d
489 (Tex. Civ.App.-Texarkana 1979, writrefdn.r.e.) (Texas does not recognize relational
or derivative right ofprivacy). We also note that the requestor has a right of access to some
ofthe marked information. See Gov't Code § 552.023. Therefore, if the marked account
numbers pertain solely to the accounts ofa deceased individual or the requestor's client, they
are not excepted from disclosure under section 552.136 and must be released. However, if
the marked account numbers pertain to accounts in which a living person, who is not the
requestor's client, has an interest, they must be withheld under section 552.136 of the
Government Code.

In summary, the marked medical record may only be released in accordance with the MPA.
With the exception ofbasic information, the sheriffmay withhold the information we have
marked under section 552.108(a)(1). The sheriff may withhold the infonnation that is not
subject to subsections 552.022(a)(1) and (a)(17) under section 552.103. The sheriff must
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withhold the criminal history record information we have marked under section 552.101 in
conjunction with section 411.083 ofthe Government Code. If the requestor does not have
a right ofaccess to information pertaining to his client's child, then the sheriffmust withhold
this information and the remaining information we have marked under section 552.101 in
conjunction with common-law privacy. The sheriff also must withhold the Texas motor
vehicle record information we have marked under section 552.130. If the marked account
numbers pertain to accounts in which a living person, who is not the requestor's client, has
an interest, they must be withheld under section 552.136 of the Government Code. The
remaining information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days. .
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.

. Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failureto the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.3Z1(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this lUling,
be sure that all charges for the information are at or below the legal amounts. Questions or
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complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person~has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Melanie 1. Villars
Assistant Attorney General

. Open Records Division

MNljh

Ref: ID# 326741

Enc. Submitted documents

c: Mr. Christopher Lau
Innocence Proj ect
100 Fifth Avenue, 3rd Floor
New York, New York 10011
(w/o enclosures)

Ms. Cathie Childs
Assistant City Attorney
City of Austin
P.O. Box 1088
Austin, Texas 78767-1088
(w/o enclosures)


