
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

August 20, 2008

Mr. Stephen R. Alcorn
Assistant City Attorney
City of Grand Prairie
P.O. Box 534045
Grand Prairie, Texas 75053-4045

0R2008-11422

Dear Mr. Alcorn:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 319559.

The City of Grand Prairie (the "city") received two requests from the same requestor for
information related to specified internal affairs investigations into city police officer
misconduct. You state that you are releasing a portion of the responsive information to the
requestor. You also state you will redact personal information ofpeace officers pursuant to
section 552.117(a)(2) of the Government Code. See Open Records Decision No. 670 at 6
(2001) (authorizing a governmental body to withhold the home addresses and telephone
numbers, personal cellular telephone and pager numbers, social securitynumbers, and family
member information ofits peace officers under section 552.117(a)(2) without the necessity
of requesting an attorney general decision).! You also state that a portion of the requested
information does not exist.2 You claim that a portion of the submitted internal
affairs investigation summary is excepted from disclosure under

!We note that section 552.117(a)(2) adopts the definition ofpeace officer found at article 2.12 ofthe
Code of Criminal Procedure.

2We note that the Act does not require a governmental body to release information that did not exist
when it received a request or create responsive information. See Econ. Opportunities Dev. Corp. v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open Records Decision
Nos. 605 at 2 (1992), 555 at 1 (1990),452 at 3 (1986),362 at 2 (1983).
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sections 552.101, 552.102, 552.103, and 552.108 of the Govermnent Code. We have
considered the exceptions you claim and reviewed the submitted information.3

Initially, we n0te the submitted information, which consists of a completed internal affairs
investigation summary, is subject to section 552.022 of the Government Code.
Section 552.022 provides, in relevant part, as follows:

(a) Without limiting the amount or kind of information that is public
information under this chapter, the following categories of information are
public information and not excepted from required disclosure under this
chapter unless they are expressly confidential under other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided. by
section 552.108[.]

Gov't Code § 552.022(a)(l). Although you raise section 552.103 ofthe Government Code,
this section is a discretionary exception to disclosure that protects the governmental body's
interests and may be waived. See Dallas Area Rapid Transit v. Dallas Morning News, 4
S.W.3d 409, 475-76 (Tex. App.-Dallas 1999, no pet.) (go~ernmental body may waive
section 552.103); see also Open Records Decision Nos. 665 at 2 n.5, 663 (1999)
(govermnental body may waive section 552.103). As such, section 552.103 is not other law
that makes information confidential for the purposes of section 552.022. Therefore, the city
may not withhold the submitted information under section 552.103. Although you also raise
section 552.108 of the Government Code as an exception to disclosure, you have provided
no arguments explaining how this exception is applicable to the submitted information.
Therefore, the city has waived its claim under section 552.108. See Gov't Code
§ 552.301 (e) (governmental body must provide comments explaining why exceptions raised
should apply to information requested); see also Open Records Decision No. 665 at 2 n.5
(2000) (discretionary exceptions in general). However, because information subject
to 552.022(a)(1) may be withheld under sections 552.101 and 552.102 of the Government
Code, we will address the applicability of these sections to the submitted internal affairs
investigation summary.

Section 552.101 of the Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.1 01. This exception encompasses information that another statute makes

3We assume that the representative sample of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open
records letter does not reach and, therefore, does not authorize the withho Iding ofany other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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confidential. You contend that portions of the submitted internal affairs investigation
summary are confidential under section 143.089 of the Local Government Code, which is
encompassed by section 552.101. You state the city is a civil service city under chapter 143
oftheLocal Government Code. Section 143.089 provides for the existence oftwo different
types ofpersonnel files relating to a police officer: one that must be maintained as part ofthe
officer's civil service file and another that the police department may maintain for its own
internal use. See Local Gov't Code § 143.089(a), (g). The police officer's civil service file
must contain certain specified items, including commendations, periodic evaluations by the
police officer's supervisor, and documents relating to any misconduct in which the
depmiment took disciplinary action against the police officer under chapter 143 ofthe Local
Government Code. fd. § 143.089(a)(1)-(2). 'Chapter 143 prescribes the following types of
disciplinary actions: removal, suspension, demotion, and uncompensated duty. fd.
§§ 143.051-.055. In cases in which a police department investigates a police officer and
takes disciplinary action against an officer, it is required by section 143.089(a)(2) to place
all investigatory records relating to the investigation and disciplinary action, including
background documents such as complaints, witness statements, and documents oflike nature
from individuals who were not in a supervisory capacity, in the police officer's civil service
file maintained under section 143.089(a). See Abbott v. Corpus Christi, 109
S.W.3d 113, 122 (Tex. App.-Austin 2003, no pet.). All investigatory materials in a case
resulting in disciplinary action are "from the employing department" when they are held by
or are in the possession of the department because of its investigation into a police officer's
misconduct,and the department must forward them to the civil service commission for
placement in the civil service personnel file. Id. Such records may not be withheld under
section 552.1 01 of the Government Code in conjunction with section 143.089 of the Local
Government Code. See Local Gov't Code § 143.089(f); Open Records Decision No. 562 at 6
(1990). However, information maintained in a police department internal file pursuant to
section 143.089(g) is confidential and must 'not be released. City ofSan Antonio v. Tex.
Attorney Gen., 851 S.W.2d 946,949 (Tex. App.-Austin 1993, writ denied).

In this instance, the submitted internal affairs investigation summary involves an
investigation into the misconduct of several police officers related to the same set ofevents.
Some of the charges against the officers were sustained and disciplinary action was taken,
while some of the charges were not sustained. You seek to withhold the information
peliaining to the officers whose charges ofmisconduct were not sustained in the submitted
internal affairs investigation summary under section 143.089(g). The information at issue,
however, is contained in the civil service files of the officers for whom discipline was
imposed. As stated a~ove, a police officer's civil service file must contain certain specified
items, including all investigatory records relating to the investigation and disciplinary action,
including background documents such as complaints and witness statements. No
information contained ~n the civil service file may be withheld under section 143.089.. See
Local Gov't Code § 143.089(f); ORD 562 at 6 (1990). Although the submitted internal
affairs investigation summary references investigations in which no disciplinary action was
taken, the submitted investigatory records must be maintained in the disciplined officers'
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civil service files. Accordingly, we conclude that you have failed to demonstrate that
section 143.089(g) is applicable to any portion of the submitted information.

Next, you contend that the information pertaining to the officers wh9se charges of
misconduct were not sustained in the submitted information should be exempt from
disclosure because this information is confidential under section 552.102. Section 552.102
of the Government Code excepts from disclosure "information in a personnel file, the
disclosure of which would constitute a clearly unwarranted invasion of personal privacy."
Gov't Code § 552.l02(a). The privacy analysis under section 552.l02(a) is the same as the
common-law privacy standard under section 552.101 ofthe Government Code. See Hubert
v. Harte-Hanks Tex. Newspapers, Inc., 652 S.W.2d 546,549-51 (Tex. App.-Austin 1983,
writ refd n.r.e.) (addressing statutory predecessor). Common-law privacy protects
information that is (1) highly intimate or embarrassingi such that its release would be highly
objectionable to a reasonable person, and (2) not of legitimate concern to the public. See
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. Id. at 681-82. This office has stated, in numerous decisions, that information
peliaining to the work conduct and job performance of public employees is subject to a
legitimate public interest and therefore generally not protected from disclosure under
common-law privacy. See Open Records Decision Nos. 470 (1987) (public employee's job
performance does not generally constitute employee's private affairs), 455 (1987) (public
employee's job performance or abilities generally not protected by privacy), 444 (1986)
(public has legitimate interest in knowing reasons for dismissal, demotion, promotion, or
resignation of public employee), 423 at 2 (1984) (scope of public employee privacy is
narrow). In this instance, the information you seek to withhold pertains to the work conduct
of city police officers. Although you generally assert that the information pertaining to the
officers whose charges ofmisconduct were not sust(lined is subject to common-law privacy,
you do not identify, nor can we determine, any information that is highly intimate or
embarrassing. Additionally, as this information deals with the work conduct of public
employees, we find that this information is oflegitimate concern to the public. Accordingly,
no information may be withheld under section 552.102.

Finally, we note that an e-mail address in the submitted internal affairs investigation
summary is subject to section 552.137 ofthe Government Code.4 Section 552.137 states that
"an e-mail address of a member of the public that is provided for the purpose of
communicating electronically with a governmental body is confidential and not subject to
disclosure under [the Act]," unless the owner of the e-mail address has affirmatively
consented to its public disclosure. Gov't Code § 552. 137(a)-(b). The types of e-mail
addresses listed in section 552.l37(c) may not be withheld under this exception. See id.

4The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987),470 (1987).



Mr. Stephen R. Alcorn - Page 5

§ 552.137(c). We have marked an e-mail address that the city must withhold under
section 552.137 of the Government Code, unless the owner of the' e-mail address
affirmatively consented to its disclosure. The remaining information in the submitted
internal affairs investigation summary must be released to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govermnental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id.§ 552.321(a).

If this ruling requires the governine'ntal body to release all or part of the request~d

information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney~ Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408,411
(Tex. App.-Austin 1992, no writ).

Please remember that lmder the Act the release ofinformation triggers certain procedures for
/costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. QuestioI!s or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
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contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

~(~
Laura E. Ream
Assistant Attorney Gel1eral
Open Records Division

LER/jb

Ref: ID# 319559

Ene. Submitted documents

c: Mr. Donald T. Allen
P.O. Box 543271
Grand Prairie, Texas 75054
(w/o enclosures)
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