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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

A:ugusr2B~2008

Ms. Sylvia N. Salazar
Assistant General Counsel
Employees Retirement System ofTexas
P.O. Box 13207
Austin, Texas 78711-3207

0R2008-11771

Dear Ms. Salazar:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 320117.

The Employees Retirement System of Texas (the "system") received requests for the
submitted responses to the Pharmacy Benefits Management proposal, the evaluations, and
the executed contract between the system and Caremark, L.L.c. ("Caremark"). The system
states it will provide some information to the requestors. The system claims the submitted
proposals are excepted from disclosure under section 552.110 ofthe Government Code. I In
addition, you believe the request for information may implicate the privacy or proprietary
interests of Catalyst Rx ("Catalyst"), Prime Therapeutics LLC ("Prime"), Medco Health
Solutions, Inc.("Medco"), and Caremark. The system states and provides documentation
showing, that it has notified the third parties ofthe requests for inforn1ation and oftheir right
to submit arguments to this office as to why the requested information should not be
released. See Gov't Code § 552.305(d); see also Open Records Decision No. 542 (1990)
(statutory predecessor to section 552.305 permits governmental body to rely on interested
third party to raise and explain applicability of exception in the Act in certain
circumstances). We have received arguments from Catalyst, Prime, Medea, and Caremark.
We have considered these arguments and reviewed the submitted sample ofinfarmation.2

'Although you also raise section 552.101 of the Government Code, you have provided no argument
explaining how this exception is applicable to the submitted infoffi1ation. Therefore, the system may not
withhold the information under this exception. See Gov't Code §§ 552.301, .302.

2We assume the "representative sample" of records submitted to this.office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.
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First, Catalyst claims its proposal is excepted from disclosure under section 552.104 of the I
Gov_ernment Code. Section 552.104 excepts from disclosure inforn1ation that, if released, i

would give an advantage toa competitor Of bidder. Gov't Code § 552.104. Section 552.104 .j>>
is a discretionary exception that protects only the interests of a govemmental body as
distinguished from exceptions which are intended to protect the intere-sts oftliird parties. See~-

~ --- .-.--~p;~~~~~~~:~:t~i~;~-~~~~~~~;~~~~;a:t:::~~~~~~~~0:i::t~~~~:::~~~~:~~;~:~~~-~·_--------I

private parties submitted information to the government), 522 (1989) (discretionary r
exceptions in general). Because the system did not assert section 552.104, the system may II

not withhold Catalyst's information pursuant to section 552.104. See ORD 592
(governmental body may waive section 552.104).

The system, Catalyst, Prime, Medco, and Caremark claim the information is excepted from
disclosure under section 552.110 of the Government Code. Section 552.110 protects the
proprietary interests of private parties by excepting from disclosure two types of
information: 1) trade secrets and 2) commercial or financial information the release ofwhich
would cause a third party substantial competitive harm. Gov't Code § 552.110.

Section 552.l10(b) protects "[c]ommercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained[.]" Gov't Code
§ 552.11O(b). This exception to disclosure requires a specific factual or evidentiary
showing, not conclusory or generalized allegations, that substantial competitive injury would
likely result from release of the information at issue. Gov't Code § 552.11 O(b); see also
Open Records Decision No. 661 at 5-6 (1999) (stating that business enterprise that claims
exception for commercial or financial information under section 552.11O(b) must show by
specific factual evidence that release of requested information would cause that party
substantial competitive harm).

Upon review, we determine that Catalyst, Prime, and Medco have demonstrated, based on
a specific factual or evidentiary showing, that release of the information we marked would
likely result in substantial competitive harm.> However, we determine these companies failed
to make such a showing for the remaining information. In addition, Caremark seeks to
withhold its pricing, rebates, and guarantees under section 552.11O(b). Because Caremark
is the winning bidder, its pricing and cost information, which are incorporated into the
contract, are not excepted from disclosure under section 552.11 O(b). The pricing
information ofa winning bidder is generally not excepted under section 552.11 O(b) because
we believe the public has a strong interest in the release of prices in government contract
awards. See Open Records Decision Nos. 514 (1988) (public has interest in knowing prices
charged by government contractors), 319 at 3 (1982) (information relating to pricing is not
ordinarily excepted from disclosure under statutory predecessor to section 552.110); see also
Freedom of Information Act Guide & Privacy Act Overview, 219 (2000) (federal cases

>applying analogous Freedom ofInformation Act reasoning that disclosure ofprices charged
government is a cost of doing business with government).
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RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. In
determining whether particular information constitutes a trade secret, this office considers
the Restatement's definition of trade secret as well as the Restatement's list of six trade
secret factors. 3 RESTATEMENT OF TORTS § 757 cmt. b (1939). This office has held that if
a governmental body takes no position with regard to the application of the trade secret
branch ofsection 552.110 to requested information, we must accept a private person's claim
for exception as valid under that branch if that person establishes a prima facie case for
exception, and no argument is submitted that rebuts the claim as a matter of law. Open
Records Decision No. 552 at. 5-6 (1990). However, we cannot conclude that
section 552.11 O(a) applies unless it has been shown that the information meets the definition

3The Restatement ofTorts lists the following six factors as indicia ofwhether information constitutes
a trade secret:

(1) the extent to which the information is known outside of [the company];
(2) the extent to which it is known by employees and other involved in [the company's]
business;
(3) the extent ofmeasures taken by [the company] to guard the secrecy ofthe information;
(4) the value of the information to [the company] and [its] competitors;
(5) the amount of effort or money expended by [the company] in developing the
information;
(6) the ease or difficulty with which the information could be properly acquired or
dl\plicated by others.

RBSTATEMENTOFToRTS, § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 (1982), 306 at 2
(1982),255 at 2 (1980).

~--~_'_------------------------------_._--- '
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ofa trade secret and the necessary factors have been demonstrated to establish a trade secret
claim. See Open Records Decision No. 402 (1983).

After review ofthe remaining information, we conclude the companies have not established
--a-prima faciecasethat the remaining inforn1afion theY-see.Fto witliliolcris exceptecrunaer

---- - -------section-5-52-;H0(a1-as-trade-seorets-;--8ee-Gpen--ReG0fGs-Decisien-N0.-~-W-at--3-(l-982j-.-------J
(inforn1ation relating to organization and personnel, market studies, qualifications and l
experience, and pricing are not ordinarily excepted from disclosure under statutory
predecessor to section 552.110).

We note a portion of the submitted information contains insurance policy numbers.
Section 552.136 ofthe Government Code states that "[n]otwithstanding any other provision
of this chapter, a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential." Gov't
Code § 552.136. Accordingly, the system must withhold the insurance policy numbers we
have marked under section 552.136 of the Government Code.

Finally, some of the submitted information is copyrighted. A custodian of public records
must comply with the copyright law and is not required to furnish copies ofrecords that are
copyrighted. Attorney General Opinion JM-672 (1987). A governmental body must allow
inspection of copyrighted materials unless an exception applies to the information. Id. If
a member ofthe public wishes to make copies ofcopyrighted materials, the person must do
so unassisted by the governmental body. In making copies, the member of the public
assumes the duty of compliance with the copyright law and the risk of a copyright
infringement suit. See Open Records Decision No. 550 (1990).

In summary, the system must withhold the inforn1ation we have marked under
sections 552.110 and 552.136 of the Government Code. The system must released the
remainder; however, in releasing the information that is copyrighted, the system must
comply with applicable copyright law.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of .
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the' requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).



If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. ld. § 552.321(a);Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ). .
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If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public regords promptly pursuant to section 552.221(a) of the . I

---- - -. Governmenf(;ode-or file alawsuit challenging tllis ruling pursuant to sec1ion 552-:3240fflle----J1

- -.-- - ----G0vefl1ment-C0de~--If-the-governmental-body-fails-to-do-0neof-these-things,-then the----- -----------
requestor should report that failure to the attorney general's Open Government Hotline, I
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or r
county attorney. ld. §.552.3215(e). I

I

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Yen-HaLe
Assistant Attorney General
Open Records Division

YHLlmcf

Ref: ID# 320117

Ene. Marked documents

c: Mr. Paul Blisssenbach
Prime Therapeutics L.L.C.
1305 Corporate Center Drive
Eagan, Minnesota 55121
(w/o enclosures)

Ms. Beckie Baratko
Medeo
100 Parsons Pond Drive
Franklin Lakes, New Jersey 07417
(w/o enclosures)
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Mr. Joseph M. Mott
Deputy General Counsel
Catalyst Rx
800 King Farm Boulevard
Rockville, Maryland 20850
(w/o enclosures)

Mr. Robert M. Castle, III
Bracewell & Giuliani L.L.P.
1445 Ross Avenue, Suite 3800
Dallas, Texas 75202-2711
(WIo enclosures)

Mr. Matt Milask
Raymond James & Associates
8S0-Carillon Parkway
St. Petersburg, Florida 33716
(w7oenclosures)

Mr. Casey Cabalquinto
Change to Win
1900 L Street N.W., Suite 900
Washington, D.C. 20036
(w/o enclosures)

i
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Mr. Dustin Smith
Onvia
509 Olive Way, Suite 400
Seattle, Washington 98109
(w/o enclosures)

Nisrine Sabky
Market Analytics International
350 West Passaic Street, 4th Floor
Rochelle Park, New Jersey 07662
(w/o enclosures)

Mr. Robert H. Griffith
Foley & Lardner, L.L.P.
321 North Clark Street, Suite 2800
Chicago, Illinois 60610-4764
(w/o enclosures)

Ms. Carolen Akins
WELLPOINT NextRx
2709 Windon Drive
Cincinnati, Ohio 45251
(w/o enclosures)

Mr. Richard L. Josephson
Baker Botts L.L.P.
One Shell Plaza
910 Louisiana
Houston, Texas 77002-4995
(w/o enclosures)










