
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

August 26, 2008

Mr. Cory S. Hartsfield
Adams, Lynch & Loftin, P.C.
3950 Highway 360
Grapevine, Texas 76051-6741

0R2008-11805

Dear Mr. Hartsfield:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 320803..

The Tarrant County Hospital District (the "district"), which you represent, received a request
for information related to "RFP No. EVS-2008-1" for the district's 2008 Environmental
Services contract. You state that the district does not have a portion of the requested
information. I You claim that the submitted information is excepted from disclosure under
section 552.104 of the Government Code. Additionally, you state that the request may
implicate the proprietary interests of third parties. Pursuant to section 552.305(d) of the
Government Code, you have notified the interested third parties of the request and of their
opportunity to submit comments to' this office as to why this information should not be
released. See Gov't Code § 552.305(d); Open Records Decision No. 542 (statutory
predecessor to section 552.305 allows a governmental body to rely on an interested third
party to raise and explain the applicability of the exception to disclosure in certain
circumstances). We have considered the arguments asserted and reviewed the submitted
information.

Section 552.104 excepts from disclosure "information that, ifreleased, would give advantage
to a competitor or bidder." Gov't Code § 552.104. The purpose of section 552.104 is to

'The Act does not require a governmental body to release information that did not exist when a request
for information was received, create responsive information, or obtain information that is not held by or on
behalfof the district. See Econ. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ.
App.-San Antonio 1978, writ dism'd); Open Records Decision No. 452 at 3 (1986).
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protect a governmental body's interests in competitive bidding situations. See Open Records
Decision No. 592 (1991). Moreover, section 552.104 requires a showing ofsome actual or
specific harm in a particular competitive situation; a general allegation that a competitor will
_gainanunfair_advantage will not suffice. Open Records Decision No. 541 at 4 (1990).
Section 552.104 does not except information relatIng to competitive-bid.ding situations once
a contracthas been awarded. Open Records Decision Nos. 306 (1982), 184 (1978)..

You inform us that the district issued a Request for Proposals regarding environmental
services. You state that the district is "currently negotiating" to finalize conditions, and no
contract is in effect. You assert that release ofthe information at issue "could disadvantage
the [d]istrict in negotiating the final contract." Based on your representations and ourreview
of the submitted information, we find that the district has demonstrated that the release of
this information would harm the interests ofthe district in a particular competitive situation.
We therefore conclude that the district may withhold the information at issue in its entirety
at this time pursuant to section 552.104 ofthe Government Code. However~ we note that the
district may no longer withhold the submitted information under this exception to disclosure
once a c:ontract has been executed and is in effect.2 See Open Records Decision No. 541
at 5 (1990).

This letter ruling is. limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination 'regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 . calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental -body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the'
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,

2As we are able to reach this conclusion, we do not address the submitted third party arguments.



Mr. Cory S. Hartsfield - Page 3

toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. -ld. § 552~321(a); Texas Dep't ofPub: Safety 11. -Gilbreath-, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments.
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

~/]~
Cindy Nettles
Assistant Attorney General
Open Records Division

CNlmcf

Ref: ID# 320803

Enc. Submitted documents

c: Ms. Rosa Boyett
8554 Shadybrooke Court
North Richland Hills, Texas 76180
(w/o enclosures)

Mr. Alan T. Cobb
Aramark Healthcare
2300 Warrenville Road
Downers Grove, Illinois 60515
(w/o enclosures)

Mr. Delmis P. Duffy
Baker Botts, L.L.P.
One Shell Plaza
910 Louisiana
Houston, Texas 77002-4995
(w/o enclosures)

Mr. Robert H. Kutteh
Crothall Services Group
955 Chesterbrook Boulevard, Suite 300
Wayne, Pemlsylvania19087
(w/o enclosures)
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Sodexho
c/o Mr. Cory S. Hartsfield
Adams, Lynch & Loftin, P.C.
3250 HiKhway 360
Grapevine, Texas 76051-6741
(w/o enclosures)

HHS
clo Mr. Cory S. Hartsfield

.Adams, Lynch & Loftin, P.C.
3950 Highway 360
Grapevine, Texas 76051-6741
(wi0 enclosures)


