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Dear Mr. Connelly:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 320458.

The Texas Department ofState Health Services (the "department") received a request for the
fetal death data for Collin County for a specified time period. You state that some of the
responsive information will be provided to the requestor. You claim that the submitted
information is excepted from disclosure under section 552.101 oftheGovernment Code. We
have considered the exception you claim and reviewed the submitted information.

Section 552.101 excepts from disclosure "information considered to be confidential by law,
either constitutional, stafutory, or byjudicial decision." Gov't Code § 552.101. This section
encompasses information that other statutes make confidential. Medical records are
confidential under the Medical Practice Act (the "MPA"), subtitle B of title 3 of the
Occupations Code. See Dec. Code § 151.001. Section 159.002 ofthe MPA provides in part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient; is
confidential and privileged and may not be disclosed except as provided by
this chapter.
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(b) A record ofthe identity, diagnosis, evaluation, or treatment ofa p~tient III

by a physicianthat is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter. I

(c) A person who receives information fro;'-a-confidential communication----------~------l
----or-recoro-as- -des~rib-ed-by-this__:_chapter;-other-than --a--person--listed-in----------------

Section 159.004 who is acting on the patient's behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Oce. Code § 159.002(a), (b), (c). Information that is subject to the MPA includes both
medical records and information obtained from those medical records. See id. §§ 159.002,
.004; Open Records Decision No. 598 (1991). This office has concluded that the protection
affordedby section159.002 extends only to records createdby either a physician or someone
under the supervision of a physician. See Open Records Decision Nos. 487 (1987), 370
(1983),343 (1982). We note that section 159.001 ofthe MPA defines "patient" as a person
who consults with or is seen by a physician to receive medical care. See Occ. Code
§ 159.001(3). Under this definition, a deceased person cannot be a "patient" under
section 159.002 ofthe MPA. Thus, section 159.002 is applicable only to the medical records
of a person who was alive at the time of the diagnosis, evaluation, or treatment.

Upon review, we find that a portion of the submitted information consists of information
obtained from medical records that the department may only disclose in accordance with the
access provisions of the MPA. Absent the applicability of an MPA access provision, the
department must withhold the information we have marked pursuant to the MPA. 1 See Open
Records Decision No. 598 (1991). However, you have failed to demonstrate how any
portion of the remaining information you have marked constitutes a record of the identity,
diagnosis, evaluation, or treatment ofa patient by a physician for the purposes ofthe MPA.
Accordingly, none ofthe remaining information may be withheld under section 552.101 of
the Government Code in conjunction with the MPA.

Section 552.101 also encompasses the doctrines ofcommon-law privacy and constitutional
privacy. Common-law privacy protects information ifthe information (1) contains highly
intimate or embarrassing facts, the publication of which would be highly objectionable to
a reasonable person, and (2) is not oflegitimate concern to the public. Indus. Found. v. Tex.
Indus. Accident Ed., 540 S.W.2d 668,685 (Tex. 1976). The type of information considered
intimate and embarrassing by the Texas Supreme Court in Industrial Foundation included
information relating to sexual assault, pregnancy, mental orphysical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexual organs. Id. at 683. This office has determined that other types of

IAs our ruling is dispositive, we need not address your remaining arguments against disclosure ofthis
information.
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infonnation also are private under section 552.101. See generally Open Records Decision
No. 659 at 4-5 (1999) (summarizing infonnation attorney general has held to be private).

________ COJ:!§JLtl11igpal priva~y_col}sists of!'?() int~~Jate<i!ypes of privacy: (1) the right to make
certain kinds of decisions independently; and (2) an individmli'sinteresT-inavoiding------------

- -- ----discI-o-sure ofpersonalmatters~-epenRecords-f)ecision-No-;-4S5-at-4-:-'fheiirstiype_protects--- --------
an individual's autonomy within "zones of privacy" which include matters related to
marriage, procreation, contraception, family relationships, and child rearing and education.
ld. The second type ofconstitutional privacy requires a balancing between the individual's
privacy interests and the public's need to know infonnation of public concern. ld. The
scope of infonnation protected under constitutional privacy is narrower than that under the
common-law doctrine ofprivacy; the infonnation must concern the "most intimate aspects
of human affairs." ld. at 5 (citing Ramie v. City ofHedwig Village, 765 F.2d 490 (5th
Cir. 1985». Because privacy is a personal right that lapseR at death, the common-law and
constitutional rights to privacy do not encompass infonnation that relates only to a deceased
individual. See Moore v. Charles B. Pierce Film Enters. Inc., 589 S.W.2d 489
(Tex. Civ. App.-Texarkana 1979, writ refd n.r.e.); Attorney General Opinions JM-229
(1984); H-917 (1976); Open Records Decision No. 272 (1981).

Upon review of the submitted infonnation, we find that the submitted documents contain
infonnation protected by common-law privacy. We have marked the information that must
be withheld pursuant to section 552.101 of the Government Code in conjunction with
commorr-law privacy. However, we find that none of the remaining information you have
marked constitutes highly intimate or embarrassing infonnation that is of no legitimate
concern to the public. Accordingly, none of the remaining infonnation at issue may be
withheld under section 552.101 ofthe Government Code in conjunction with common-law
privacy. Furthennore, we conclude that you have not shown that any of the remaining
infonnation at issue comes within one ofthe constitutional zones ofprivacy or involves the
most intimate aspects of human affairs. See Open Records Decision Nos. 470, 455, 444
(1986), 423 at 2 (1984). Therefore, none of the remaining infonnation at issue may be
withheld under section 552.101 on the basis of constitutional privacy.

In summary, under section 552.101 ofthe Government Code, the department must withhold
the infonnation we have marked pursuant to the MPA and the infonnation we have marked
in conjunction with common-law privacy. The remaining infonnation must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other records or any other circumstances..

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). Ifthe
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governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.

____________14~j_2)2}~~(~X~1_J:[!~~_gQvergm~!'!!!s>~ydges_not!!le suit over this rul!ng~nd the
---------------------1

governmental body does not comply with it, then both the requestor and the attorney
-- - -------general-have-the right---to-file-suitagainstthe-governmental-body to-enforce -this-ruling-;----- -----

Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling; they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

~
Benjamin A. Diener
Assistant Attorney General
Open Records Division

BAD/mcf

------------ -------------------~---------------------------
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Ref: ID# 320458

Ene. Submitted documents

-~~ ------- -- --------- ------ -- ------------------1

c: Ms. Janet Glowicz Rn, MPH
~- --- ----------- -Epidemiologist---------------~---- ------- ------------------------

Collin County Health Care Services
825 North McDonald Street
McKinney, Texas 75069
(w/o enclosures)


