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Ms. Debra G. Rosenberg
Atlas & Hall, L.L.P.
P.O. Box 3725
McAllen, Texas 78502-3725

0R2008-12630

Dear Ms. Rosenberg:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 321999.

Hidalgo County (the "county"), which you represent, received a request for all e-mails sent
to a named county judge in a specified time period. You state the county has released some
ofthe e-mails to the requestor. You claim the submitted e-mai1s are not subject to disclosure
under the Act or are excepted from disclosure under sections 552.101, 552.103, 552.104;
and 552.107 of the Government Code.! We have considered the exceptions you claim and
reviewed the submitted information.

Initially, you assert some ofthe submitted information is not subject to disclosure under the
Act. The Act is applicable to "public information," as defined by section 552.002 of the
Government Code. Section 552.002(a) provides that "public information" consists of

'Although you raise section 552.101 of the Govermnent Code in conjunction with Texas Rule of
Evidence 503, this office has concluded that section 552.101 does not encompass discovery privileges. See
Open Records Decision Nos. 676 at 1-2 (2002), 575 at 2 (1990). Further, we note that as the information at
issue is not subject to section 552.022 of the Government Code, rule 503 does not apply in this instance. See
ORD 676 at4. Accordingly, we do not address your argument under section 552.101 with regard to the second
set of submitted e-mails.
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info.rmation that is collected, assembled, or maintained under a law or
ordinance or in connection with the transaction of official business:

(1) by a governmental body; or

_ ~ _ __ __ _ (2) for a governmental body ?-nd the governmental body owns the
-lnr01:11iatiorior Eas-ai"igl1foTaccessfi5-if.------- ------------ ----- ... ~------- ---

Gov't Code § 552.002(a). Thus, virtually all of the information in a governmental body's
physical possession constitutes public information and is subject to the Act. Id.
§552.002(a)(1);seeOpen Records Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988). The .
Act also encompasses information that a governmental body does nQt physicCllly possess, if
the information is collected, assembled, or maintained for the governmental body, and the
governmental body owns the information or has a right of access to it. Gov't Code
§ 552.002(a)(2); see Open Records Decision No. 462 at 4 (1987). You contend the last set
ofsubmitted e-mails are personal in nature and do not constitute public information. Having
reviewed the information in question, we agree these e-mails are not public information for
the purposes of section 552.002. We therefore conclude the e-mails in this last set are not
subject to the Act and need not be released to the requestor.2 See Open Records Decision
No. 635 at 4 (1995) (Gov't Code § 552.002 not applicable to personal information unrelated
to official business and created or maintained by state employee involving de minimis use
ofstate resources). Therefore, we will address your arguments against disclosure with regard
to the remaining submitted information.

You contend some of the submitted information is excepted from disclosure under
section 552.104 of the Government Code. Section 552.104 excepts from disclosure
"information that, ifreleased, would give advantage to a competitor or bidder." Gov't Code
§ 552.104. The purpose of section 552.104 is to protect a governmental body's interests in
competitive bidding situations. See Open Records Decision No. 592 at 8 (1991).
Section 552.104 requires a showing of some actual or specific harm in a particular
competitive situation; a general allegation that a bidder will gain an unfair advantage will not
suffice. Open Records Decision No. 541 at 4 (1990); see' also Open Records Decision
No. 509 at 5 (1988) (because costs, bid specifications, and circumstances would change for
future contracts, asseliion that release ofbid proposal might give competitor unfair advantage
on future contracts was entirely too speculative to withhold information under predecessor
statute). Section 552.104 does not apply when there is only a single individual or entity
seeking a contract because there are no "competitors" for that contract. See Open Records
Decision No. 331 (1982). Furthermore, section 552.104 does not except from disclosure
information relating to competitive bidding situations once a contract has been executed.
Open Records Decision Nos. 306 (1982), 184 (1978).

2As our ruling for this last set of e-mails is dispositive, we need not address your argument under
section 552.101 of the Government Code for this information. .
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You inform us the first set of submitted e-mails relates to a particular county request for
proposals in which an agreement has not yet been executed and is still subj ect to negotiation.
You state "should for any l:eason the agreement not be completed, releasing information

-~.- ---__ -Lelated_to_the~prop_osal_cmlld_p_uUhfd_c_]Q1lUty_aLa_comtH~litiYe_disadvantag~inn~gQtiaJing _
with another provider or with securing other bidders." Based on your representations and

.-- ----our ieview~we-findfllecoillitYhasdeiTIonstrated Iha1disclosUre 6nliis-ififofiIiati6flWolllct ---- .------ ---
harm the interests ofthe county in a particular competitive situation. Wetherefote conclude
the county may withhold the first set ofsubmitted e-mails pursuant to section 552.104 ofthe
Govermnent Code. We note the county may no longer withhold this information under
section 552.1 04 once the agreement has been executed.

You assert the remaining submitted information is excepted by section 552.1 07(1) of the
Government Code, which protects information coming within the attorney-client privilege.
When asserting the attorney-client privilege, a govermnental body has the burden of
providing the necessary facts to demonstrate the elements of the privilege in order to
withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002).

First, a govermnental body must demonstrate that the information constitutes or documents
a communication: Id. at 7. Second, the communication must have been made "for the
purpose offacilitating the rendition ofprofessional legal services" to the client governmental
body. TEX. R. EVID. 503(b)(1). The privilege does not apply when an attorney or
representative is involved in some capacity other than that of providing or facilitating
professional legal· services to the client governmental body. In re Texas Farmers Ins.
Exch., 990 S.W.2d 337,340 (Tex. App.-Texarkana 1999, orig. proceeding) (attorney-client
privilege does not apply if attorney acting in a capacity other than that of attorney).
Governmental attorneys often act in capacities other than that ofprofessional legal counsel,
such as administrators, investigators, or managers. Thus, the mere fact that a communication
involves an attorney for the government does not demonstrate this element.

Third, the privilege applies only to communications between or among clients, client
representatives, lawyers, and lawyer representatives. TEX. R. EVID. 503(b)(1). Thus, a
governmental body must inform this office of the identities and capacities ofthe individuals
to whom each communication at issue has been made. Lastly, the attorney-client privilege
applies only to a confidential coinmunication, meaning it was "not intended to be disclosed
to third persons other than those to whom disclosure is made-in furtherance ofthe rendition
ofprofessional legal services to the client or those reasonably necessary for the transmission
of the communication." Id. 503(a)(5). Whether a communication meets this 'definition
depends on the intent ofthe parties involved at the time the information was communicated.
Osborne v. Johnson, 954 S.W.2d 180, 184 (Tex. App.-Waco 1997, no writ). Moreover,
because the client may elect to waive the privilege at any time, a govermnental body must
explain that the confidentiality ofa communication has been maintained. Section 552.107(1)
generally excepts an entire communication that is demonstrated to be protected by the
attorney-client privilege unless otherwise waived by the govermnental body. See Huie v.
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DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire communication,
including facts contained therein).

___~ ~ ~mLstate~sQme_oij:hLe-l11aiLLin~th5L£~Gondset consist of confidential communication~~__~_~_~_
between your firm, as the county's attorneys, and county persOlmel, in which the cOlmty

- -- - -- - -- --reqll.esfs~ana-l;ecelvesceiiail11egaTa-d\Tice. -YOll inf6rl1i~ll.sthefefuailling e':'lilaiHf illtl1is-sef
consist ofcommunications between the Hidalgo County Drainage District #1 (the "district"),
on which the named county judge serves, and the district's attorney. You contend these
e-mails are the district's documents, in the county's possession because they were sent to the
countyjudge' scounty e-mail address, and you assert the attorney-client privilege on behalf
of the district, YOll indicate th~ conficiemtiftlity of these communications has beel1
maintained.' Based on your representations and our review, we agree this second set of
e-mails consists ofprivileged attorney-client commimications the cOlmty may withhold lmder
section 552.107.3

In summary, the county may withhold (1) the first set of submitted e-mails under
section 552.104 ofthe Govenmlent Code and (2) the second set of submitted e-mails under
section 552.107 of the Government Code. The submitted e-mails in the third set are not
subject to the Act and need not be released to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as ptesented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, govermnental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body wants to challenge this ruling, the govermllental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and ·the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the govenmlental body to release all or part of the requested
information, the governmental body is resporisible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Govermllent Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe

3As our ruling for the second set of e-mails is dispositive, we need not address your remaining
argument against disclosure of this information.



Government Code. If the governmental body fails to do one of these things, then the
requestor should repOli that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or

~~~~_~ countyjl1:torney--ld § 552.3215~.
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I

i

--- _.- -- ---Wthts r1.lltllg-tequires-otpennits· the·gbvernmentaI-·body~o-withhold-all· or some-ofthe- -..... --- - .. _- -- --I
requested information, the requestor can challenge that decision by suing the governmental ,I

body. Jd. § 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408,411

(Tex. App.-Austin 1992, no writ). . .11

Please remember that under the Act the release ofinformation triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints abqut over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Katherine M. Kroll
Assistant Attorney General
Open Records Division

KMK/eeg

Ref: ID# 321999

Ene. Submitted documents

c: Ms. Jackie Leatherman
The Monitor
P.O. Box 3267
McAllen, Texas 78502
(w/o enclosures)


