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GREG ABBOTT

September 15,2008 I

Ms. Sharon Alexander
Associate General Counsel
Texas Department ofTransportation
125 East 11th Street
Austin, Texas 78701-2483

0R2008-12633

Dear Ms. Alexander:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 322150.

The Texas Department of Transportation (the "department") received a request for copies
of documentation used by the department in its decision to terminate the requestor. You
claim the requested information is excepted from disclosure under sections 552.107
and 552.130 of the Government Code.! We have considered the exceptions you claim and
reviewed the submitted information.

You assert some of the requested information is excepted under section 552.130 of the
Government Code, which provides in relevant part the following:

(a) Information is excepted from [~equired public disclosure] if the
information relates to:

(2) a motor vehicle title or registration issued by an agency of this
state;

IWhile you also raise sections 552.101 and 552.111 of the Govermnent Code and Texas Rule of
Evidence 503 for your argument under the attorney-client privilege, we only address your claim under section
552.107 as this is the proper exception for the substance of your argument. Further, we note that as the
information at issue is not subject to section 552.022 of the Govermnent Code, rule 503 does not apply in this
instance. See Open Records Decision No. 676 at 4 (2002).
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The purpose of chapter 730 of the Transpmiation Code, also lmown as the Motor Vehicle
Records Disclosure Act, is to "protect the interest of an individual in the individual's
personal privacy by prohibiting the disClosure and use of personal information contained in
motor vehicle records, except as authorized by the individual or by law." Transp. Code
§ 730.002. Section 730.003 of the Transportation Code provides that, for purposes of
chapter 730:
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~ (b) Information described by Subsection (a)may be 'released only If, a11d in
the mmmer, authorized by Chapter 730, Transportation Code.

------ ----=----s-O-cV-'t---e-o-d-e--§-55-2-:-BE}:--eeneraHY;-tmder--section-55z~l-30;-the-department-may-release-----~- J
informationrelating to a Texas motor vehicle title or registration only if, and in the manner, I

authorized by chapter 730 of the Transpmiation Code. i

I

I

(1) "Agency" includes any agency or political subdivision ofthis state, or an
authorized agent or contractor of an agency or political subdivision of this
state, that compiles or maintains motor vehicle records.

(4) "Motor vehicle record" means a record that peliains to a motor vehicle
, operator's or driver's license or permit, motor vehicle registration, motor
vehicle title, or identification document issued by an agency of this state or
a local agency authorized to issue an identification document. The term does
not include:

(A) a record that.peliains to a motor carrier; or

(B) an accident repmi prepared under Chapter 550 or 601 [of the
Transportation Code].

(6) "Personal information" means information that identifies a person,
including an individual's photograph or computerized image, social security
number, driver identification number, name, address, but not the zip code,
telephone number, and medical or disability information. The term does not
include:

(A) information on vehicle accidents, driving or equipment-related
violations, or driver's license or registration status; or
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(B) information contained in an accident report prepared under
Chapter 550 or 601.

Id. § 730.004. Thus, except as provided by sections 730.005 through 730.007,
section 730.004 does not pennit the release of "personal- information" obtained by ail
"agency" in comlection with a "motor vehicle record."

-----~ - -------Notwithstanding-any-otherprovision-of-law-to-the-contrary,-ineludingGhapter
552, Govermnent Code, except as provided by Sections 730.005-730.007, an
agency may not disclose personal information about any person obtained by
the agency in cOlmection with a motor vehicle record.

I

I

'I
o I

___ ~~'l_d.~§~7_3_0_.0_03---,(,--,1),-,--,--'-(4),'---'('-.'6)'--._S_e_ct_io_n_7_3_0._00_4-.-Op_ro_v_id_e_s_as_D_o_llo_w_s_:~~~~~_~~~~~~~~_I

I
I

I
I

I

We find the department is an "agency" for purposes of chapter 730. See Transp. Code
§ 730.003(1). Furthermore, some ofthe submitted information qualifies as "motor vehicle
records," as defined by section 730.003(4). Section 730.007 of the Transportation Code
enumerates the requestors who are eligible to receive information from the depmiment. The
requestor here is not one of the persons listed in section 730.007. In addition,
sections 730.005 and 730.006 do not apply. We have marked the personal information the
department must withhold under section 730.004 of the TranspOliation Code.

You contend the information in Exhibit C is protected by the attorney-client privilege.
Section 552.107 protects information that comes within the attorney-client privilege. When
asserting the attorney-client privilege, a governmental body has the burden ofproviding the
necessary facts to demonstrate the elements of the privilege in order to withhold the
information at issue. Open Records Decision No. 676 at 6-7 (2002). First, a governmental
body must demonstrate that the infOlmation constitutes or documents a communication. Id.
at 7. Second, the communication must have been made "for the purpose of facilitating the
rendition of professional legal services" to the client governmental body. TEX. R.
EVID. 503(b)(1). The privilege does not apply when an attorney or representative is involved
in some capacity other than that ofproviding or facilitating professional legal services to the

, client governmental body. In re Texas Farmers Ins. Exch., 990 S.W.2d 337, 340
(Tex. App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if
attorney acting in a capacity other than that of attorney). Third, the privilege applies only to
communications between or among clients, client representatives, lawyers, and lawyer
representatives. See TEX. R. EVID. 503(b)(1). Thus, a govermnental body must inform this
office of the identities and capacities of the individuals to whom each commllllication at
issue has been made. Lastly, the attorney-client privilege applies only to a confidential
communication, meaning it was "not intended to be disclosed to third persons other than
those to whom disclosure is made in fUliherance of the rendition of professional legal
services to the client or those reasonably necessary for the transmission of the
communication." Id. 503(a)(5). Whether a communication meets this definition depends



You state Exhibit C consists of confidential commtmications betwee~1 the department's
counsel and department employees made for the purpose of requesting and providing legal
advice. You illdicate these cOmInunications have remained confidential. Based on your
representations and our review of the information at issue, we agree Exhibit C consists of
privileged attorney-client communications and may be withheld under section 552.107 ofthe
Government Code on that basis:
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on the intent ofthe parties involved at the time the information was communicated. Osborne
_ y. Johnson,- 954 S.W.2d 180,184 (Tex. App.-Waco 1997~ no writ).N!oreover, because the

client may elect to waive the privilege at any time, a governmental body must explain that
, the confidentiality of a communication has been maintained. Section 552.107(1) generally i
excepts an entire comlmmication that is demonstrated to be protected by the attorney-client I

- - - - --lJrivilegeunless-otherwise-waived-by-the-governmental-body~-See-H1;tie-v;--DeShazo,-9~.z-----------.
S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire communication, including facts I

contained therein). . I

I
I

In summary, the depmiment must withhold the personal information we have marked in
Exhibit B under section 730.004 ofthe Transportation Code. The department may withhold
Exhibit C under section 552.107 of the Government ~ode. The remaining submitted
infOFmation must be released.

You also ask this office to issue a previous determination permitting the depmiment to
withhold motor vehicle records pursuant to section 552.130 of the Govenm1ent Code,
without the necessity of requesting a ruling from our office under the Act. See Gov't Code
§ 552.301(a); Open Records DecisionNo. 673 (2001) (previous determinations). Wedecline
to issue such a previous determination at this time. Rather, this letter ruling is limited to the
particular records at issue in this request and limited to the facts as presented to us; therefore,
this ruling must not be relied upon as a previous determination regarding any other records
or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govermnental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If,the
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both. the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a). .

If this ruling requires the govenm1ental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
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statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a. lawsuit challenging this i'uling pursuant to section 552.324 ofthe
Government Code. If the govenmlental body fails to do one of these things, then the
requestor should repOli that failure to the attorney general's Open Government Hotline,

--~--~~-tol-l-free;-at-E8"Fl)-673~6839.-----':r-he-request0r--may-als0-file-a-G0mplaint-withthe-d-istr-ie-t-0l'

county attorney; Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552,321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
~Tex. App.-Austin 1992, no writ). -

Please remember that under the Act the release ofinformation triggers celiain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Katherine M. Kroll
Assistant Attorney General
Open Records Division

KMK/eeg

Ref: ID# 322150

Ene. Submitted documents

c: Mr. James A. Williams
P.O. Box 5057
Waco, Texas 76708
(w/o enclosures)
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