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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

September 29, 2008

Ms. Katie Lentz

Open Records

Williamson County Sheriff's Office
508 South Rock Street
Georgetown, Texas 78626

OR2008-13283
Dear Ms. Lentz:

You ask whether certain information is subject to requiréd public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 323042.

The Williamson County Sheriff’s Office (the “sheriff”) received a request for the personnel
records and any other documentation pertaining to the past or future employment of the
requestor. Youclaim that portions ofthe submitted information are excepted from disclosure
under sections 552.101, 552.122, and 552.137 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information made confidential by statute,
such as an L-3 Declaration of Psychological and Emotional Health required by the Texas
Commission on Law Enforcement Officer Standards and Education. This declaration is
confidential pursuant to section 1701.306 of the Occupations Code, which provides:

(a) The commission may not issue a license to a person as an officer or
county jailer unless the person is examined by:
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(1) a licensed psychologist or by a psychiatrist who declares in
writing that the person is in satisfactory psychological and emotional
health to serve as the type of officer for which a license is sought; and

(b) An agency hiring a person for whom a license as an officer or county
jailer is sought shall select the examining physician and the examining
psychologist or psychiatrist. The agency shall prepare a report of each
declaration required by Subsection (a) and shall maintain a copy of the report
on file in a format readily accessible to the commission. A declaration is not
public information.

Occ. Code § 1701.306(a), (b). Accordingly, the sheriff must withhold the L-3 declaration
that you have marked under section 552.101 in conjunction with under section 1701.306 of
the Occupations Code. Although the sheriff has also marked a mental health evaluation
record under this exception, we note that section 1701.306 applies only to the declaration
form itself. Accordingly, none of the remaining information at issue may be withheld under
section 1701.306. However, we will address this information under section 611.002(a) of
the Health and Safety Code, which pertains to mental health records.

Section 552.101 also encompasses section 611.002(a), which provides that
“[c]Jommunications between a patient and a professional, and records of the identity,
diagnosis, evaluation, or treatment of a patient that are created or maintained by a
professional, are confidential.” Health & Safety Code § 611.002(a). Section611.001 defines
a “professional” as (1) a person authorized to practice medicine, (2) a person licensed or
certified by the state to diagnose, evaluate or treat mental or emotional conditions or
disorders, or (3) a person the patient reasonably believes is authorized, licensed, or certified.
See id. § 611.001(2). Sections 611.004 and 611.0045 provide for access to mental health
records only by certain individuals. .See Open Records Decision No. 565 (1990). These
sections permit disclosure of mental health records to a patient, a person authorized to act on
the patient’s behalf, or a person who has the written consent of the patient. Health & Safety
Code §§ 611.004, .0045. We have marked information in the submitted documents that is
confidential under section 611.002 of the Health and Safety Code. However, as the person
whose mental health records are at issue, the requestor may have a right of access to the
marked information. See id. §§ 611.004, .0045. Thus, the sheriff may only release the
mental health record we have marked in accordance with sections 611.004 and 611.0045 of
the Health and Safety Code.

Section 552.101 also encompasses criminal history record information (“CHRI”) generated
by the National Crime Information Center or by the Texas Crime Information Center.
Title 28, part 20 of the Code of Federal Regulations governs the release of CHRI that states
obtain from the federal government or other states. Open Records Decision No. 565 (1990).
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The federal regulations allow each state to follow its individual law with respect to CHRI it
generates. Id. Section411.083 of the Government Code deems confidential CHRI that the
Texas Department of Public Safety (“DPS”) maintains, except that the DPS may disseminate
this information as provided in chapter 411, subchapter F of the Government Code. See
Gov’t Code § 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice
agency to obtain CHRI; however, a criminal justice agency may not release CHRI except to
another criminal justice agency for a criminal justice purpose. Id. § 411.089(b)(1). Other
entities specified in chapter 411 of the Government Code are entitled to obtain CHRI from
DPS or another criminal justice agency; however, those entities may not release CHRI except
as provided by chapter 411. See generally id. §§ 411.090 - .127. Thus, any CHRI obtained
from DPS or any other criminal justice agency must be withheld under section 552.101 of
the Government Code in conjunction with Government Code chapter 411, subchapter F. See
Gov’t Code § 411.082(2)(B) (term CHRI does not include driving record information). A
criminal justice agency may not release CHRI that is subject to chapter 411 except to another
criminal justice agency or as otherwise provided by that chapter. Chapter 411 does not
provide for the re-release of CHRI the sheriff obtains from DPS to the person it concerns.
Accordingly, the sheriff must withhold the CHRI that we have marked under section 552.101
ofthe Government Code in conjunction with federal law and chapter 411 ofthe Government
Code.! The remaining information you have marked does not constitute CHRI for the
purposes of chapter 411 and may not be withheld on that basis.

You assert that some of the submitted information, which consists of a math, spelling,
grammar, and general knowledge test, is excepted under section 552.122 of the Government
Code. Section 552.122(b) excepts from disclosure test items developed by a licensing
agency or governmental body. In Open Records Decision No. 626 (1994), this office
determined that the term “test item” in section 552.122 includes any standard means by
which an individual’s or group’s knowledge or ability in a particular area is evaluated, but
does not encompass evaluations of an employee’s overall job performance or suitability.
Whether information falls within the section 552.122 exception must be determined on a
case-by-case basis. Id. at 6. Having reviewed the information at issue, we agree that the
information you have marked consists of test items for purposes of section 552.122(b);
therefore, you may withhold this information under section 552.122.

You also raise section 552.137, which excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (¢). Gov’t Code § 552.137(a)-(c).
We note that section 552.137 does not apply to a government employee’s work e-mail
address because such an address is not that of the employee as a “member of the public” but
is instead the address of the individual as a government employee. The e-mail addresses you

'We hote that the requestor can obtain her own CHRI from DPS. Gov’t Code § 411.083(b)(3).
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have marked are not of a type specifically excluded by section 552.137(c) of the Government
Code. Therefore, the sheriff must withhold the e-mail addresses you have marked in
~ accordance with section 552.137 unless the sheriff receives consent for their release.

In summary, the sheriff (1) must withhold the L-3 Declaration of Psychological and
Emotional Health under section 552.101 in conjunction with 1701.306 of the Occupations
Code; (2) may only release the mental health record we have marked in accordance with
sections 611.004 and 611.0045 of the Health and Safety Code; (3) must withhold the CHRI

information we have marked under section 552.101 in conjunction with section 411.083 of

the Government Code; (4) may withhold the test items you have marked under
section 552.122 of the Government Code, and (5) must withhold the e-mail addresses you
have marked under section 552.137 of the Government Code. The remaining information
must be released to the requestor.? :

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). If the governmental body does not file suit over this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a). :

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,

*We note that the information being released contains confidential information to which the requestor
has a right of access. See Gov’t Code § 552.023(a); Open Records Decision No. 481 at 4 (1987) (privacy
theories not implicated when individual asks governmental body to provide him with information concerning
himself). Therefore, ifthe sheriff receives another request for this same information from a different requestor,
then the sheriff should again seek a decision from this office.
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toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(¢).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that-all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to teceive any comments within 10 calendar days
of the date of this ruling.

Sincerely,
Matt Entsminger

Assistant Attorney General
Open Records Division

MRE/jb

Ref: ID# 323042

Enc. Submitted documents

¢:  Ms. Kimberly Thomas
11908 FM 2769, Apt. 1132

Austin, Texas 78726
(w/o enclosures)




