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October 14,2008

Ms. Sara Shiplet Waitt
Senior Associate Commissioner

______________ L~K~l Services Division
Texas Department of Insurance--------------------------------------- ---------------

P.O. Box 149104
Austin, Texas 78714-9104

0R2008-14081

Dear Ms. Waitt:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 324811.

The Texas Department of Insurance (the "department") received a request for specific
enclosures from Blue Cross Blue Shield of Texas ("Blue Cross"). You state that you will
redact full and partial social security numbers under section 552.147.1 You claim that some
ofthe submitted information is excepted from disclosure under sections 552.136 and 552.137
of the Government Code. You also explain that the submitted information may contain
proprietary information subject tb exception under the Act. Accordingly, you state, and
provide documentation showing, that the department notified Blue Cross ofthis request for
information and of its right to submit arguments to this office as to why the information
should not be released. See Gov't Code § 552.305(d); Open Records Decision
No. 542 (1990) (statutory predecessor to section 552.305 permitted governmental body to
rely on interested third party to raise and explain applicability of exception to disclosure
under certain circumstances). We have considered the exceptions you claim and reviewed
the submitted information.

I We note that section 552.l47(b) ofthe Government Code authorizes a governmental body to redact
a living person's social securitynumber from public release withoutthe necessity ofrequesting a decision from
this office under the Act.
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Initially, we address your representation that some of the submitted information is subject
to a previous determination issued to the department in Open Records Letter No. 2001-4777
(2001). See Gov't Code § 552.301(a); Open Records DecisionNo. 673 at 7-8 (2001) (listing
elements of second type of previous determination under section 552.301(a». In Open

------'Records:cetter NO:-2001~4777~we~authorized--the~department~to~withhold~the-identifying

----~-----cinfOl;mation-of_the-enrol1eesin_a~particlllar-healthjnsJJranke-planunder section 552.101 in
conjunction with common-law privacy without requesting a ruling from this office. We
stated that the identifying information includes the insured's name, address, telephone
number, birth date, social security number, and claim number. We note, however, that a
portion ofth~informationyou seek to withhold is not encompassed by the prior ruling and
may not be withheld on that basis. Thus,' with the exception of the information we have
marked fot release, the department must withhold the remaining information it has marked '
in accordance with Open Records Letter No. 2001-4777.

-------'-------~;----

Next, we note, and you acknowleage, tfiat tfie aepaffiiienrnas notcom:pliea.-with-the--tifiiI~-~------------~-----

period prescribed by section 552.301 of the Government Code in seeking an open records
ruling from this office. When a governmental body fails to comply with the procedural
requirements of section 552.301, the information at issue is presumed public. See Gov't
Code § 552.302; Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381 (Tex.
App.-Austin 1990, no writ); City of Houston v. Houston Chronicle Publ'g Co., 673
S.W.2d 316,323 (Tex. App.-Houston [1st Dist.] 1984, no writ); Open Records Decision
~No.-319(1982).-'Toovercomethis presumption, the governmental bodym:ustshQw a'
compelling reason to withhold the information. See Gov't Code § 552.302; Hancock, 797
S.W.2d at 381. Because sections 552.136 and 552.137 of the Government Code and third
party interests can provide compelling reasons to withhold information, we will consider
whether the submitted information is excepted from disclosure.

We note that an interested third party is allowed ten business days after the date ofits receipt
ofthe governmental body's notice under section 552.305(d) to submit its reasons, if any, as
to why requested information relating to that party should be withheld from disclosure. See
'Gov't Code § 552.305(d)(2)(B). As of the date of this letter, Blue Cross has not submitted
any comments to this office explaining how release ofthe information at issue would affect
its proprietary interests. Therefore, Blue Cross has not provided us with any basis to
conclude that they have a protected proprietary interest in any ofthe submitted information.
Therefore, the department may not withhold any of the submitted information on the basis
of any proprietary interest Blue Cross may have in it. 'See Gov't Code § 552.11 O(b) (to
prevent disclosure of commercial or financial information, party must show by specific
factual or evidentiarymaterial, not conclusory or generalized allegations, that it actually faces
competition and that substantial competitive injury would likely result from disclosure);
Open Records Decision Nos. 639 at 4 (1996), 552 at 5 (1990) (party must establish prima
facie Case that information is trade secret), 542 at 3 (1990). However, we will address your
claims under sections 552.136 and 552.137.
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Section 552.136 ofthe Government Code states that "[n]otwithstanding any other provision
of this chapter, a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential." Gov't
Code § 552.136. The department must withhold the insur~ce police numbers we have

---~marked-under~section-5-52~I-36~However,you-have-not-explainedhow-the~group-numbers I

_ ~~ ynu_haye_marke_d_ll).-flY- be used t6 obtain mon~y,__gQQcls,_l'~ry!ces,_.9r_~!1ythiAK of~a1ueL~~ J
initiate a transfer of funds. Therefore, we find that you have failed to explain how these I

numbers are subject to section 552.136. As you raise no other arguments regarding this I

information, it must be released to the requestor. I

You have identified e-mail addresses within the submitted documents that you argue are
subject to section 552.137 of the Government Code. This section excepts from disclosure
"an e-mail address of a member of the public that is provided for the purpose of
communicating electronically with a governmental body" unless the member of the public
consents to-its release or tIle e-maitaaafess-isofatypespecificallyexcluded-by-sub-s-ectitm---- --------------
(c). See id § 552. 137(a)-(c).. The marked e-mail addresses are not the types specifically
excluded by section 552.137(c). You state that the department has not received consent for
the release of these e-mail address~s. Therefore, the department must withhold the e-mail
addresses you marked under section 552.137.

In summary, with the exception of the information we have marked for release, the
department musLcontinue to reI)'" on Open Records Letter No. 2001-4777 with respectto
enrollee identifying information. The department must withhold the information we have
markedunder section 552.136. The department must withhold the e-mail addresses you have
marked under section 552.137. The remaining information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
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If this ruling requires or p~rmits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. ld. § 552.321(a); Texas Dep't ofPub. Safetyv. Gilbreath, 842 S.W.2d 408,411
(Tex. App.-Austin 1992, no writ); ,

r
--~------~ - - I

statute, the attorney general expects that, upon receiving this ruling, the governmental body ------- 1
will either release the public records promptly pursuant to section 552.221(a) of the ~
GovernmentCode or file a lawsuit challenging this rulingpursuant to section 552.324 ofthe I

Government Code. If the governmental body fails to do one of these things, then the I
------~r=e=qu...e=stor snoula-rc:p-ornhat-failure-to-the-attorney-generaFs-8pen-Government-Hotlineo--,~~~~~--i'
~~~~~~tolLfree,_aL'8J-7_)_6-'Z1:6_83~.Jne_r_e_questormay also file a complaint with the district or I

county attorney.ld § 552.3215(e). i

I

I
i

Please remember that under the Act the release ofinformation triggers certainprocedures for
.~~~~

costs and charges to tlie requestor. Ifrecorasare releasea-in complianc~e~with-thls-rutitrg;-he

sUre that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney generaLprefersto receive any QQ.l1l1.1J,ents withill1Q cale;ndardays
of the date of this ruling.

Chris Schulz
Assistant Attorney General
Open Records Division

CSlma

Ref: ID# 324811

Enc. Submitted documents

c: Mr. Thomas L. Freytag
P.O. Box 600124
Dallas, Texas 75360
(w/o enclosures)

Mr. Cecil Bartlett
4242 Sunset Drive
San Angelo, Texas 76904
(w/o enclosures)


