
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

January 9, 2009

Mr. JameEiMu
Assistant General Counsel
TDCJ - Office of the General Counsel
P.O. Box 4004
Huntsville, Texas 77342-4004

0R2009-00342

DearMr. Mu:

You ask whether certain information is subj ect to required public disclosure lmder the
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 331809.

The Texas Department of Criminal Justice (the "department") received a request for
specified information pertaining to the G;rrza East Prison High Mast Lighting Project. You
state that some of the requested infornlation has been or will be made available to the
requestor, but claim that the submitted infonnation is excepted from disclosure lmder
sections 552.104,552.108,552.110, and 552.136 of the Govenunent Code. You also state,
and provide documentation showing, that you notified the following third parties of the
department's receipt of the request for infonnation and of the right of each to submit
arguments to this office as to why the requested infOlIDation should not be released to the
requestor: Alamo Concrete Products, Ltd.; Allied Wire & Cable; Carolina High Mast, Inc.;
CDR Systems Corporation; Eagle High Mast Lighting Co., Inc.; Holophane, Inc.
("Ho10phane"); Intermatic; Levy Company; Mouser Electronics; andVahnontIndustries, hIC.
See Gov'tCode § 552.305(d); seealso Open Records Decision No. 542 at 3 (1990) (statutory
predecessor to section 552.305 pennits govennnental body to rely on interested third party
to raise and explain applicability of exception in the Act in certain circumstances).
Holophone, in conespondence with tIns office, asserts that some ofthe infonnation at issue
is excepted under sections 552.104 and 552.110 of the Govenunent Code. We have
reviewed the submitted argtmIents and infonnation. We have also considered comments
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Initially, we must address the department's obligations under section 552.301 of the
Govemment Code, which prescribes the procedures that a govemmental body must follow
in asking this office to decide whether requested information is excepted from public
disclosure. Section 552.301 provides in relevant part the following:

(e) A govemmental body that requests an attomey general decision under
Subsection (a) must within a reasonable time but not later than the 15th
business day after the date of receiving the written request:

(1) submit to the attomey general:

(D) a copy of the specific inf01111ation
requested, or submit representative samples of
the inf01111ation if a voluminous amount of
information was requested; and

(e-l) A govemmental body that submits written comments to the attomey
general under Subsection (e)(1)(A) shall send a copy of those comments to
the person who requested the information from the gove111mental body. If
the written comments disclose or contain the substance of the information
requested, the copy of the comments provided. to the person must be a
redacted copy.

Gov't Code § 552.301(e)(1)(D), (e-l).

Therequestor asselts that the department failed to comply with the procedural requirements
of section552.301(e-1) because it "has only provided me with a portion of its comments to
the Attomey General and the [department] has effectively redacted too much by withholding
altogether substantive portions of its comments." However, therequestor did not submit to
this office a copy ofthe redacted comments that the requestor received from the department;
therefore, we are unable to determine whether the department improperly redacted
information from its written comments that therequestorreceived. Accordingly, we find the
requestor has notestablished that the department failed to comply with section 552.301(e-l).
We note, however, that the depatiment received the request for infomlation on
October 20, 2008, but did not submit some of the inf01111ation at issue until
November 142008; thus, the department failed to comply with section 55.2.301(e)(1 )(D) for
this information.' .

,
,.-
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Pursuant to section 552.302 of the Government Code, a governmental' body's failure to
comply with the procedural requirements ofsection 552.301 results in the legal presumption
that the info111lation at issue is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. See Gov't

. Code § 552.302; Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex.
App.-Austin 1990, no writ); Open Records Decision No. 319 (1982). A compelling reason
exists when third-party interests are at stake or when information is confidential under other
law. Open Records Decision No. 150 (1977). The departrilent asserts that third-pariy
interests may be at stake for the information submitted oil November 14,2008; therefore, we
will consider whether the information at issue is excepted on that ground.

The department asserts that some of the submitted info111lation is excepted under
section 552.104 ofthe Govemment Code, which excepts from disclosure "information that,
if released, would give advantage to a competitor or bidder." The purpose of section
552.104 is to protect agovel11mental body's interests in competitive bidding situations. See
Open Records Decision No.592 (1991). Moreover, section 552.104 requires a showing of
some actual or specific haml in a particular competitive situation; a general allegation that
a competitor will gain an unfair advantage will not suffice. Open Records Decision No. 541
at 4 (1990). Section 552.104 generally does not except infol11lation relating to competitive
bidding after a contract has been awarded. See Open Records Decision No. 541 (1990).
However, this office has detelmined that in some circumstances, section552.1 04 may apply
.to information pertaining to an executed contract where the govel11mental body solicits bids
for the same or similar goods or services on a recurring basis. See id at 5. You inform us
that the department has "solicited bids for contracts for similar projects threetimes in the last
four years" and that "[t]he depariment anticipates that it will continue to solicit bids for
similar projects once or twice every two years." Thus, after review ofyour arguments and
the infornlation at issue, we agree that the department may withhold the information you
have marked under section 552.104 of the Government Code..

Holophone also argues that some ofits infol111ation is excepted under section 552.104 ofthe
Government Code; however, section 552.104 is a discretionary exception that protects only
the interests of a govemmental body, as distinguished from exceptions that are intended to
protect the interests ofthird parties. See ORD 592 (statutorypredecessor to section 552.104
designed to protect interests of a governmental body in a competitive situation, and not
interests of private parties submitting information to the govemment), 522 (1989)
(discretionary exceptions in general). The departl11en~ did not asseri section 552.104 for
Holophone's infornlation; therefore, the department may ll0t withhold any ofHolophone's
info111lation at issue pursuant to section 552.104. See ORD 592 (govemmental body may
waive section 552.104).

The depariment asseris that some of the submitted il1fol11lation is exc·epted under
section 552.108 of the Govemment Code. Section 552.1 08(b)(1) excepts from disclosure
"[a]nintemal Tecord or notation of a law enforcement agency or prosecutor that. is
maintained for inte111al use iilmatters relating to law enforceme~ltorprosecution [if] release
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ofthe intemal record or notation would interfere with law enforcement orprosecution." This
section is intended to protect "information which, ifreleased, would pen11it private citizens
to anticipate weaknesses in a police department, avoid detection, jeopardize officer safety,
and generally undermine police efforts to effectuate the laws of this State." City o.fFort
Worth v. Cornyn, 86 S.W.3d 320,327 (Tex. App.-Austin 2002, no pet.). This office has
concluded that this provision protects celiain kinds of infon11ation, the disclosure of which
might compromise the security or operations of a law enforcement agency. See, e.g., Open
Records Decision Nos. 531 (1989) (detailed guidelines regarding police department's use
offorcepolicy), 508 (1988) (information relating to future transfers ofprisoners), 413 (1984)
(sketch showing security measures for forthcoming execution). To claim this aspect of
section 552: 108 protection, however, a govemmental body must meet its burden of
explaining how and why release of the requested infom1ation would interfere with law
enforcement and crime prevention. Open Records Decision No. 562 at 10 (1990). Further,
commonly known policies and techniques may not be withheld undersection 552.108. See,
e.g., Open Records Decision Nos. 531 at2-3 (1989) (Penal Code provisions, common-law
rules, and constitutional limitations on use of force are not protected under
section 552.108),252 aU (1980) (governmental body did not meet burden because it did not
indicate why investigative procedures and techniques requested were any different from
those commonly known with law enforcement and crime prevention). To prevail on its
claim that section 552.l08(b)(1) excepts information from disclosure, a law-enforcement
agency must do more than merely make a conclusory assertion that releasing the information
would interfere with law enforcement. The determiriation of whether the' release of
particular records would interfere with law enforcement is made on a case-by-case basis.
Open Records Decision No. 409 at 2 (1984).

The department infon11s us that the submitted infonnation contains blueprints of the Garza
East Unit that "are drawn to scale and depict actual footage [and] show the exact location
of the pods, fences, walls, [and] metal gates." The department asserts that release of this
inforn1ation would "allow inmates to accurately calculate the distances between buildings
and fences enabling them to crate an underground security breach by tunneling through and
creating access to and from the facility." The blueprints also contain detailed illumination
infornmtionthat offenders could use "to facilitate their escapes, engage in sexual encounters
or assaults, conducttrafficking in contraband, and the like." After reviewing the infol111ation
at issue .and your arguments and representations, we find you have established that release
theseblueprints would interfere with law enforcement. Thus, the department may withhold
the inforn1ation you have marked under section 552.108(b)(1).

The department asserts that some of the infoTI11ation is excepted under section 552.136 of
the Government Code. Section 552.136(b) ·provides that "[n]otwithstanding any other
provision ofthis chapter, a credit card, debit card, charge card, or access device number that
is collected, assembled, or maintained by or for a governmental body is confidential." The
department must withhold the account numbers we have marked under section 552.136.

I

~



Mr. James Mu - Page 5

We next note that an interested third party is allowed ten business days after the date of its
receipt ofthe govemmental body's notice under section 552.305(d) to submit its reasons, if
any, as to why requested information relating to it should be withheld from disclosure. See
Gov'J Code§ 5_52.305(d)(2)(B). As ofthe date ofthis letter, only Holophane has submitted

---- --- ---------to-this office any reasons explaining why the requested irlfomiation should notbeTeleased.-----~.----..-_--------~----
, We thus have no basis for concluding that any portion of the submitted infolll1ation

constitutesproprietary infol111ation ofany ofthe other third parties, and the department may
not withhold any portion of the submitted information on that basis. See Open Records
Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial
information, party must show by specific factual evidence, not conclusory or generalized
allegations, that release of requested information would cause that party substantial
competitive harm), 552. at 5 (1990) (party must establish primafacie case that infoll11ation
is trade secret), 542 at 3.

Holophane asserts that some of its information is excepted under section 552.110 of the
Gove111ment Code. Section 552.110 protects the proprietary interests ofprivate paliies by
excepting from disclosure two types of information: trade secrets and commercial or
financial info1111ation the release ofwhich would cause a third party substantial competitive
ha1111. Section 552.110(a) oftheGovemment Code excepts from disclosure "[a] trade secret
obtained from a person and privileged or confidential by statute or judicial decision." The
Texas Supreme Court has adopted the definition of trade secret from section 757 of the
Restatement ofTorts. Hyde COlp. v. Huffines, 314 S.W.2d 763 (Tex. 1958); see also Open

-Reeords Decision No. 552 at 2 (1990). Section 757 provides that a trade secret is

any formula, pattem, device or compilation of info1111ation which is used in
one's business, and which gives him an oppOliunity to obtain an advantage
over competitors who do not know or use it. It -may be a f01111ula for a
chemical compound, a process of manufacturing, treating or preserving
materials, apattem for a machine or other device, or a list of customers. It
differs from other secret information in a business . . . in that it is not
-simply information as to single or ephemeral events in the conduct of the
business.... A trade secret is aprocess or device for continuous use in the
operation of the business.... [Itmay] relate to the sale ofgoods or to other
operations in the business, such as a code for determining discounts, rebates
or other concessions in a price list or catalogue, or a list of specialized
customers, or a method of booldceeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. In
determining whether particular information constitutes a trade secret, this office considers
the Restatement's definition of trade secret as well as the Restatement's list of six trade
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secret factors'. I RESTATEMENT OF TORTS § 757 cmt. b. This office has held that if a
governmehtal body takes no position withregard to the application ofthe trade secret branch
of section 552.11 0 to requested inforn1ation, we must accept a private person's cl~im for
exception as valid under that branch if that person establishes a prima facie case for
exception and no argument is submitted that rebuts the claim as a matter oflaw. ORD 552
at 5-6. However, we cannot conclude that section 552.110(a) applies unless it has been
shown that the inforn1ation meets the definition of a trade secret and the necessary factors
have been demonstrated to establish a trade secret claim. See Open Records Decision
No. 402 (1983).

Section 552.11 O(b) excepts from disclosure "[c]ommercial or financial information for
which it is demonstrated based on specific factual evidence that disclosure would cause
substantial competitive harn1 to the person from whom the information was obtained."
Section 552.11 O(b) requires a specific factual or evidentiary showing, not conclusory or
generalized allegations, that substantial competitive injury would likely result from release
of the requested inforn1ation. See ORD 661 at 5-6 (business enterprise must show by

.specific factual evidence that release of information would cause it substantial competitive
h~). .

We find Holophone has established that the release of some Of the information at issue
would cause it substantial competitive injury; therefore"the department must withhold this
inforn1ation, which we have marked, under section 552.110(b). However, we find
Holophone has made only conclusory allegations that release of the remaining information
at issue would cause substantial competitive injury, and have provided no specific factual
or evidentiary showing to support such allegations. In addition, we conclude Holophone has
failed to establish aprim.afacie case that any ofthe remaining information is a trade secret.
See ORD 402. Thus, the department may not withhold any of the remaining information
under section 552.110.

Some ofthe materials at issue may be protected by copyright. A custodian ofpublic records
must comply with the copyright law and is not required to furnish copies ofrecords that are
copyrighted. Attorney General Opinion JM-672 (1987). A governmental body must allow
inspection of copyrighted materials unless an exception applies to the information. Id. If
a member ofthe public wishes to make copies ofcopyrighted materials, the person must do
so unassisted by the governmental body. In making copies, the member of the public

'The following are the six factors that the Restatement gives as indicia of whether information
constitutes a trade secret: (1) the extent to which the information is known outside of the company; (2) the
extent to which it is known by employees and others involved in the company's business; (3) the extent of
measures taken bythe company to guard the secrecy of the information; (4) the value of the information to the
company and its competitors; (5) the amount of effort or money expended by the company in developing the
information; (6) the ease or difficulty with which the information could be properly acquired or duplicated by
others. RESTATEMENT OF TORTS § 757 cmt. b; see also Open Records Decision Nos.319at2 (1982),306 at2
(1982),255 at2 (1980).
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assumes the duty of compliance with the copyright law and the risk of a copyright .
infringement suit. See Open Records Decision No. 550 (1990);

To conclude, the department may withhold the information you have marked under
sections 552.104 and 552.1 08 oftheGovernmentCode. The department must withhold the
infol111ation we have marked under sections 552.110 and 552.136 ofthe Gove111ment Code.
The department must release the remaining information, but any copyrighted infom1atiol1
may only be released in accordance with copyright law.

This letter ruling is limited to the particular records at issue inthis request and limited to the
facts as presented to us; therefore, this TIlling must not be relied upon as a previous
detenninatiol1 regarding any other records or any other circumstances.

This mling triggers important deadlines regarding the rights and responsibilities of the
govel11mental body and of the requestor. For example, govemmental bodies are prohibited
from asking the attomey general to reconsider this mling. Gov't Code § 552.301(f). Hthe
govel11mental body wants to challenge this mling, the govenunental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the govel11mental body must file suit within 10· calendar days.
ld. § 552.353(b)(3). lfthe govel11mental body does not iile suit over this ruling and the
govel11mental body does not comply with. it, then both the requestor and the attomey
general have the right to file suit against the gove111mental body to enforce this ruling.
Id. § 552.321(a).

If this ruling l:equires the gove111mental body to release all or part of the requested
iIiformation, the govel11mental body is responsible for taking the next step. Based on the
statute, the attol11ey general expects that, upon receiving this ruling, the govemmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Govel11ment Code or file a lawsuit challenging this mlingpursuant to section 552.324 ofthe
Govel11ment Code. If the govel11l11ental body fails to do one of these things, then the
requestor should report that failure to the attol11ey general's Open Govel11ment Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
countyattol11ey. Id. § 552.3215(e).

lfthismling requires or pel111its the govel11mental body to withhold all or some of the
requested infonnation, the requestor can challenge that decision by suing the govel1lmental
body. Id. § 552.321(a); Texas Dep 't of Pub. Safetyv. Gilbreath, 842 S.W.2d408,411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release of information triggers certaii1 procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the infol1nation are at or belowthe legal amounts. Questions or

. . .
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complaints about over-charging must be directed to Hadassah Schloss at the Office ofthe
Attorney General at (512) 475.,2497.

If the governmental body, the requestor, or any other person has questions or comments
about thisTuling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 ca.1endardays­
of the date of this ruling.

Sincerely,

J~. oggeshall
Assistant Attorney General
Open Records Division

JLC/cc

Ref: ID# 331809

Ene. Submitted documents

cc: Requestor
(w/o enclosures)

CDR Systems Corporation
146 South Atlantic Ave.
Ormond Beach, Florida 32176
(w/o enclosures)

Mr. Mogens Bay
Valmont Industries, Inc.
One ValmontPlaza, sth Floor
Omaha, Nebraska 68154-5215
(w/o enclosures)

Intermatic
Intermatic Plaza
Spring Grove, Illinois 60081
(w/o enclosures)
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Mr. Steve Ying
Holophane, Inc.
13a15 Taylorcraft Rd.
Houston, Texas 77079-6125
(w/o enclosures)

Mr. Harry H.Levy, IV
Levy Company
P.O. Box 1608801
San Antonio, Texas 78217
(w/o enclosures)

Mr. Mike Flynn
Allied Wire & Cable
101 Kestrel Dr.
Collegeville, Pelillsylvania 19426
(w/o enclosures)

Mr. Scott Engberg
Carolina High Mast, Inc.
700 E. McElroy Blvd., Suite A
Saginaw, Texas 76179
(w/o enclosures)

Mr. Allen Walsh
Alamo Concrete Products, Ltd.
P.O. Box 34210
San Antonio, Texas 78265-4210
(w/o enclosures)

,Mr. Glenn Smith
Mouser Electronics
1000 N. Main
Mansfield, Texas 76063
(w/o enclosures)

Mr. Joseph P. Simmons, III
Eagle High Mast Lighting Co., Inc.
1070 A Northpoint Blvd.
Waukegan, Illinois 60085
(w/o enclosures)




