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Dear Ms. Winland:

You ask whether certain infonnation is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Governme1it Code. Your request was
assigned ID# 332405.

The Central Texas Regional Mobility Authority (the "authority"), which you represent,
received a request for eight categories of infonnation. You state that you have provided
some of the requested infonnation to the requestor. You state that the authority has no
infonnation responsive to a pOliion of the request. 1 You claim that the submitted
infonnation is excepted from disclosure lUlder sections 552.111 and 552.137 of the
Government Code. You also. state that release of the submitted infonnation may implicate
the proprietary interests of J.P. Morgml. Accordingly, you have notified J.P. Morgan of the
request and of its opportlUlity to submit arguments to this office as to why the submitted
infonnation should not bereleased. See Gov't Code § 552.305(d); see also Open Records
Decision No. 542 (1990) (detennining that statutOlypredecessor to section 552.305 pennits
governmental body to rely on interested third party to raise mId explain the applicability of
exception to disclose under Act in celiain circmnstances). We have considered .the
exceptions you Claim and reviewed the submitted infonnation.

I The Act does not require a govenmlental body that receives a request for information to create
inf01111ation that did not exist when the request was received. See Econ. Opportunities Dev. CO/po v.
Bustamante, 562 S.W.2d266 (Tex. Civ. App.-SanAntonio 1978, writ dism'd); Open Records DecisionNos.
605 at 2 (1992), 563 at 8 (1990), 555 at 1-2 (1990), 452 at 3 (1986), 362 at 2 (1983).
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Section 552.111 of the Government Code excepts from disclosure "an interagency or
intraagency memorandum or letter that would not be available by law to a party in litigation
with the agency." Gov't Code § 552.111. This section incorporates the deliberative process
privilege into the Act. Open Records Decision No. 647 at 5-6. The purpose of
section 552.111 is to protect advice, opinion, and recommendation in the decisional process
and to encourage open and frank discussion in the deliberative process. See Austin v. City
of San Antonio, 630 S.W.2d 391, 394 (Tex.App.-San Antonio 1982, no writ); Open
Records Decision No. 538 at 1-2 (1990).

In Open Records Decision No. 615 (1993), tlus office re-examinedthe statutorypredecessor
to section 55'2..111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We detennined that
section 552.111 excepts from disclosure only those intemal communications that consist of
advice, recOlmnendations, opiluons, and other material reflecting the policymaking processes
of the governmental body. See Open Records Decision No. 615 at 5. A governmental
body's policymaking functions do not encompass routineintemal administrative orpersonnel
matters, and disclosure ofinformation about such matters will not inhibit free discussion of
policy issues among agency persollilel. Id.; see also City of Garland v. Dallas Morning
News, 22 S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to persOlmel-related
communications that did not involve policymaking). A governmental body's policymaking
functions do include administrative and personnel matters of broad scope that affect the
governmental body's policy mission. See Open Records Decision No. 631 at 3 (1995).
Additionally, section 552.111 does not generally except from disclosure purely factual
information that is severable from the opinion pOliions of intemal memoranda. Arlington
Indep. Scll. Dist. v. Tex. Attorney Gen., 37 S.W.3d 152 (Tex. App.-Austin2001, no pet.);
ORD 615 at 4-5.

This office has also concluded that a preliminary draft of a document that is intended for
public release in its final form necessarily represents the drafter's advice, opinion, and
recommendation with regard to the fonn and content of the final document, so as to be
excepted from disclosure under section 552.111. See Open Records Decision No. 559 at 2
(1990) (applying statutory predecessor). Sectiml 552.111 protects factual infonnatiol1 in the
draft that also will be included in the final version of the document. See id. at 2-3. Thus,
section 552.111 encompasses the entire contents, including comments, underlining,
deletions, and proofreading marks, of a preliminaIy draft of a policymaking document that
will be released to the public in its final fonn. See id. at 2.

Section 552.111 can also encompass communications between a govennnental body aIld a
third party, including a consultant or other party with a privity ofinterest. See Open Records
DecisionNo. 561 at 9 (1990) (section552.111 encompasses cOlmnunications withpartywith
which govemmental body has privity of interest or connnon deliberative process). For
section 552.111 to apply, the govemmental body must identify the t1urd party and explain
the nature ofits relationship with the governmental body. Section 552.111 is not applicable
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to a conllmmication between the govemmental body and a third party unless the
govemmental body establishes it has a privity of interest or common deliberative process
with the third party. See ORD 561 at 9.

You state that the information in Attaclllnent B consists of preliminary draft documents
"related to traffic and revenue projections for the 290 East Project. You state that the

infonnation in Attachment B will be incorporated into an investment-grade traffic and
revenue study that will be provided to the public. Based on yom representations, we
conclude that the authority may withllold the infonnation in Attaclllnent B tmder
section 552.111 of the Government Code.

You state that the information in Attaclllnent C consists of draft financial models prepared
for the authority by lP. Morgan for the purpose of evaluating potential financing scenarios
for authority projects. You state that the doclUnents reflect J.P. Morgan's advice and
opinions conceming potential financing options for authority projects. Based on yom
representations, we conclude that the authority may withhold the infonnation in Attaclllnent
C under section 552.111 of the Government Code..

Finally, you claim the information in Attachment D is excepted from disclosme tmder
section 552.137 ofthe Govemment Code. Section 552.137 states that "an e-mail address of
a member ofthe public that is provided for the purpose ofcommtmicating electronicallywith
a governmental body is confidential and not subject to disclosme under [the Act]," unless
the owner of the e-mail address has affirmatively consented to its public disclosme. Gov't
Code § 552.137(a)-(b). The types of e-mail addresses listed in section 552.137(c) may not
be withheld lUlder this exception. See id. § 552.137(c). Likewise, section 552.137 is not
applicable to an institutional e-mail address.anIntemet website address, or an e-mail address
that a governmental entity maintains for one ofits officials or employees. You state that the
e-mail address in question does not fall within the scope of section 552.137(c) and that the
owner ofthe e-mail address has not affinnatively consented to its disclosure. Based on yom
representations, we conclude that the authority must withhold the infonnation in Attachment
D under section 552.137 of the Govenllnent Code.

In summary, the authority may withllold the infonnation in Attacl1l11ent Band Attacl1l11ent
C under section 552.111 of the Goven1l11ent Code. The authority must withhold the
infol1nation in Attacl1l11ent D lUlder section 552.137 of the Govenllnent Code.

This letter mling is limited to the paliicular infonnation at issue in this request and limited
to the facts as presented to us; therefore, tIns mling must not be relied upon as a previous
detennination regarding any other infonnation or ally other circumstances.

This mling triggers impOliant deadlines regarding the rights and responsibilities of the
govelnmental body and ofthe requestor. For more information conceming those rights and
responsibilities, please visit om website at http://www.oag.state.tx.us/openlindex orl.php,
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or call the Office of the Attorney General's Open Govermnent Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512)475-2497.

Sincerely,

Chris Schulz
Assistant Attorney General
Open Records Division

CS/cc

Ref: ID# 332405

Ene. Submitted documents

cc: Requestor
(w/o enclosures)


