
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

January 20,2009

Ms. Pamela Smith
Assistant General Counsel
Texas Depaliment of Public Safety
P.O. Box 4087
Austin, Texas 78773-0001

0R2009-00771

Dear Ms. Smith:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was
assigned ID# 332511 (ORA 08-1946 and 08-1984).

The Texas Depaliment of Public Safety (the "department") received requests from two
requestors for information relating to a fatal motor vehicle accident. You state that some of
the requested information has been released. You indicate that a social sec~itynumber was
redacted from that infonnation purSUallt to section 552.147 ofthe Govemment Code.1 You
claim that other responsive infonnation is excepted from disclosure under

IWe note that section 552.147(b) ofthe Govel11l11ent Code authorizes a govenllllental body to redact
a living person's social security number from public release without the necessity ofrequesting a decision from
tms office under the Act.
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sections 552.101, 552.108, 552.130, and 552.136 of the Govemment Code.2 We have
considered the exceptions you claim and reviewed the infonnation you submitted.3

Section 552.101 ofthe Govenunent Code excepts :fi.-om disclosure "infonnation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This exception encompasses infonnation made confidential by other
statutes, such as section 31306 oftitle 49 ofthe United States Code and section 382.405 of
title 49 ofthe Code ofFederal Regulations. Section 31306 relates to alcohol and controlled
substances testing for operators ofcOlmnercial motor vehicles and provides in relevant pati:

(b) Testing program for operators of commercial motor vehicles. - (1 )(A)
In the interest of cOlmnercial motor vehicle safety, the Secretary of
TranspOliation shall prescribe regulations that establish a progral11 requiring
motor carriers to conduct preemployment, reasonable suspicion, random, and
post-accident testing of operators of cOlmnercial motor vehicles for the use
of a controlled substance in violation of law or a United States Govemment
regulation and to conduct reasonable suspicion, random, and post-accident
testing ofsuch operators for the use of alcohol in violation oflaw or a United
States Govennnent regulation....

49 U.S.C. § 31306(b)(1)(A). Section 31306(c) pertains to testing and laboratory
requirements and provides that

[i]n carrying out subsection (b) ofthis section, the SecretaryofTransportation
shall develop requirements that shall - .

(7) provide for the confidentiality of test results and medical
infonnation (except infonnation about alcohol or a controlled
substance) of employees, except that this clause does not prevent the
use oftest results for the orderly imposition of appropriate sanctions
under this section[.]

2Although you do not specifically raise section 552.130 of the Govemment Code, you have marked
parts of the submitted docmnents that the department seeks to withhold under this exception. Therefore, we
will address section 552.130, which is a mandatOly exception to disclosure that may not be waived. See Gov't
Code §§ 552.007, .352; Open Records Decision No. 674 at 3 n.4 (2001) (mandatory exceptions).

3This letter ruling assumes that the submitted infonnation is a truly representative sample of the
requested information as a whole. This ruling neither reaches nor authorizes the department to withhold any
infOlTIlation that is substantially different from the submitted infonnation. See Gov't Code §§ 552.301(e)(1)(D),
.302; Open Records Decision Nos. 499 at 6 (1988), 497 at 4 (1988).
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Ie!. § 31306(c)(7). Federal regulations clarify the extent to which test results pertaining to
operators of motor vehicles are confidential. Section 382.401 of title 49 of the Code of
Federal Regulations, titled "Retention of records," requires employers to retain certain
records pertaining to alcohol and controlled substances testing. See 49 C.F.R. § 382.401.
Section 382.401 provides in pali:

(a) General requirement. Each employer shall maintain records ofits alcohol
misuse and controlled substances use preventionprograms as provided in this
section. The records shall be maintained in a secure location with controlled
access.

(b) Period of retention. Each employer shall maintain the records in
accordance with the following schedule:

(1) Five years. The following records shall be maintained for a
minimum of five years:

(i) Records ofdriver alcohol test results indicating an alcohol
concentration of 0.02 or greater,

(ii) Records of driver verified positive controlled substances
test results,

(iii) Documentation ofrefusals to take required alcohol and/or
controlled substances tests,

(iv) Driver evaluation and refelTals,

(v) Calibration documentation,

(vi) Records related to the administration of the alcohol and
co;n.trolled substances testing programs, and

(vii) A copy of each arumal calendar year summary required
by § 382.403.

(2) Two years. Records related to the alcohol and controlled
substances collection process (except calibration ofevidential breath
testing devices).

(3) One year. Records of negative and canceled controlled
substances test results (as defined in pali 40 of this title) and alcohol
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test results with a concentration ofless than 0.02 shall be maintained
for a minimum of one year.

(c) Types of records. The following specific types of records shall be
maintained. "Documents generated" are documents that may have to be
prepared lUIder a requirement of this part. If the record is required to be
prepared, it must be maintained.

(1) Records related to the collection process:

(ii) Documents relating to the random selection process;

(v) Documents generated in cOlmection with decisions to
administer reasonable suspicion alcohol or controlled
substances tests; [and]

(vi) Documents generated in connection with decisions on
post-accident tests[.]

ld. § 382.401(a)-(c). Section 382.405 oftitle 49 of the Code ofFederal Regulations, titled
"Access to facilities and records," provides in part:

(a) Except as required by law or expressly authorized or required in this
section, no employer shall release driver infonnation that is contained in
records required to be maintained under § 382.401.

(d) Each employer shall make available copies of all results for employer
alcohol and/or controlled substances testing conducted under this part and
any other infonnation pertaining to the employer's alcohol misuse and/or
controlled substances use prevention program, when requested by the
Secretary ofTransportation, any DOT agency, or any State or local officials
with regulatory authority over the employe~' or any of its drivers.
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(h) An employer shall release infonnation regarding a driver's records as
directed bythe specific written consent ofthe driver authorizing release ofthe
infonnation to an identified person. Release of such infonnation by the
person receiving the infonnation is pennitted only in accordance with the
telms of the employee's specific written consent as outlined in § 40.321(b)
of this title.

Id. § 382.405. Section 382.405 also specifies other circumstances under which an employer
may release test results. See id. § 382.405(b)-(c), (e)-(g).

You have marked the submitted infonnation that you contend is govel11ed by these federal
laws. We tinderstand that the department obtained the infonnation in question pursuant to
its regulatory authority tmder section 382.405 oftitle 49 ofthe Code ofFederal Regulations.
See id. § 382.405(d). You do not indicate .that any written consent has been given with
respect to further disclosure of the infonnation in question. Having reviewed the marked
information, we conclude that it is confidential under section 31306 oftitle 49 ofthe United
States Code and section 382.405 oftitle 49 ofthe Code ofFederal Regulations. Therefore,
the department must withhold that infonnation from the requestors on that basis under
section 552.101 of the Govemment Code.

Criminal historyrecord information ("CHRI") obtained from the National Crime Information
Center or the Texas Crime Information Center is confidential under federal and state law.
CHRImeans "information collected about a person by a criminal justice agency that consists
of identifiable descriptions and notations of arrests, detentions, indictments, informations,
.and other formal criminal charges and their dispositions." Gov't Code § 411.082(2). Federal
law govel11S the dissemination of CHRI obtained from the National Crime Information
Center network. Federal regulations prohibit the release to the general public of CHRI
maintained in state and local CHRI systems. See 28 C.F.R. § 20.21(c)(1) ("Use of criminal.
history record infOlmation disseminated to noncriminal justice agencies shall be limited to
the purpose for which it was given.") and (c)(2) ("No agency or individual shall confirm the
existence or nonexistence 0 f criminal history record information to anyperson or agency that
would not be eligible to receive the information itself."). The federal regulations allow each
state to follow its own individual law with respect to CHRI that it generates. See Open
Records Decision No. 565 at 10-12 (1990); see generally Gov't Code ch. 411 subch. F.
Although sections 411.083(b)(l) and 411.089(a) of the Govemment Code authorize a
criminal justice agency to obtain CHRI, a criminal justice agency may not release CHRI
except to another criminaljustice agency for a criminaljustice purpose. See id. § 411.089(b).
We have marked CHRI that the depaliment must withhold under section 552.101 in
conjunction with federal law alld subchapter F of chapter 411 of the Govel11ment Code.
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Section 552.108 of the Government Code excepts from disclosure "[i]nfonnationheld by a
law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution ofcrime ... if ... release ofthe infornlation would interfere with the detection,
investigation, or prosecution of crime[.]" Id. § 552.1 08(a)(1). A governmental body must
reasonably explain how and why section 552.108 is applicable to the information at issue.
See id. § 552.301(e)(1)(A);ExpartePruitt, 551 S.W.2d 706 (Tex. 1977). Youhavemarked
the infOlmation for which the depaliment claims section 552.108. You state that the marked
infonnation is related to a pen:ding criminal case. Based on your representation, we find that
section 552.108(a)(1) is applicable in this instance. See Houston Chronicle Publ'g Co. v.
City ofHouston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writ ref'd
n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976) (court delineates law enforcement interests
that are present in active cases). You also state that the department has released basic
infonnation. See Gov't Code §552. 108(c); Houston Chronicle, 531 S.W.2d at 186-88; Open
Records Decision No. 127 at 3-4 (1976) (summarizing types of information deemed public
by Houston Chronicle). We therefore conclude that the department may withhold the
marked infonnation under section 552.108(a)(1).

Section 552.130 ofthe Government Code excepts from disclosure information relating,to a
motor vehicle operator's or driver's license or permit issued by all agency of this state. See
Gov't Code §552.130(a)(l). We agree that the department must withhold the Texas driver's
license numbers that you have marked under section 552.130.

Section 552.136 ofthe Government Code states that "[n]otwithstanding any other provision
of [the Act], a credit card, debit card, chal"ge card, or access device munber that is collected,
assembled, or maintained by or for a governmentalbody is confidential." Id. § 552.136(b);
see id. § 552.136(a) (defining "access device"). You have marked waste disposal account
numbers that the department seeks to withhold under this exception. We agree that the
department must withhold that information under section 552.136.

ill summary: (1) the department must withhold the information that you have mal"ked under
section 552.101 ofthe Government Code in conjunction with section 31306 oftitle 49 ofthe
United States Code and section 382.405 of title 49 ofthe Code of Federal Regulations; (2)
the CHRI that we have marked must be withheld lmder section 552.101 in conjunction with
federal law and subchapter F of chapter 411 of the Government Code; (3) the department
may withhold the marked infonnation that is related. to the pending case lmder
section 552.l08(a)(1) of the Government Code; alld (4) the department must withhold the
marked Texas driver's license numbers under section 552.130 ofthe Government Code and
the marked account numbers lmder section 552.136 of the Government Code.

This letter ruling is limited to the paliicular infonnation at issue in tIns request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other information or ally other cirCUlTIstallCes.
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This ruling triggers impOliant deadlines regarding the rights and responsibilities of the
govenunental body and ofthe requestor. For more infonnation conceming those rights and
responsibilities, please visit om website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attomey General's Open Govenunent Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General at (512) 475-2497.
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Ref: ID# 332511

Enc: Submitted documents

c: Reqllestors
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