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Mr. H.P. Wright
Wright & Pitre
P.O. Box 186
Port Neches, Texas 77651

0R2009-00929

Dear Mr. Wright:

You ask whether certain information is subject to required public disclosure tmder the
Public Information Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was
assigned ID#332914.

The City of Silsbee (the "city"), which you represent, received two requests forinformation
related to an intemal investigation conceming the former assistant police chief. You claim
that the submitted infonnation is excepted from disclosure tmder section 552.108 of the
Government Code. We have considered the exception you claim and reviewed the submitted
information.

Initially, we note you have not submitted any infOlmation responsive to the request for e
mails. Therefore, to the extent this information existed when the second request was
received, we assume it has been released. If such information has not been released, then it
must be released at this time. See Gov't Code §§ 552.301(a), .302; see also Open Records
Decision No. 664 (2000) (if govemmental body concludes that no exceptions apply to
requested infonnation, it must release infonnation as soon as possible).

Next, we must address the city's obligations under the Act. Pursuant to section 552.301(e)
ofthe Government Code, the governmental body is required to submit to tIns office within
fifteen business days of receiving the request (1) general written comments stating the
reasons why the stated exceptions apply that would allow the infonnation to be withheld, (2)
a copy of the written request for infonnation, (3) a signed statement or sufficient evidence
showing the date the govemmental body received the written request, and (4) a copy ofthe
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specific information requested or representative samples, labele-d to -indicate which
exceptions apply to which parts of the documents. Gov't Code § 552.301(e). You infonn
us that the city received the first request on October 21,2008. However, you did not submit
a copy of the requested information tmtil November 14, 2008. Consequently, we find that
the city failed to comply with the requirements of section 552.301.

Pursuant to section 552.302 of the Govenunent Code, a govel111nental body's failure to
comply with the requirements of section 552.301 results in the legal presumption that the
requested infonnation is public. Infonnation that is presumedpublic must be released unless
a governmental body demonstrates a compelling reason to withhold the infonnation to
overcome this presumption. See Hancockv. State Bd. ofIns., 797 S.W.2d 379, 381-82 (Tex.
App.-Austin 1990, no writ) (govel111nental body must make compelling demonstration to
overcome presumption of openness pursuant to statutory predecessor to section 552.302);
Open Records Decision No. 319 (1982). A compelling reason exists when third-pmiy
interests are at stake or when information is confidential by law. Open Records Decision
No. 150 (1977). Section 552.108 is a discretionary exception to disclosure that protects a
governmental body's interests and may be waived. See Open Records Decision No. 177
(1977) (governmental body may waive statutory predecessor to section 552.108); see also
Open Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions generally). In
failing to comply with section 552.301, the city has waived its claim under section 552.108
and, therefore, may not withhold any of the requested information tmder this exception.
However,because sections 552.101, 552.117, and 552.130 of the Government Code can
provide compelling reasons to overcome this presmnption, we will consider the applicability
of these exceptions to the submitted information.!

Section 552.101 excepts from public disclosure "infonnation considered to be confidential
by law, either constitutional, statutory, or byjudicial decision." Gov't Code § 552.101. This
section encompasses the common-law right ofprivacy, which protects information that is 1)
highly intimate or embarrassing, such that its release would be highly objectionable to a
reasonable person, and 2) not of legitimate concern to the public. Indus. Found. v. Tex.
Indus. AccidentBd., 540 S.W.2d 668,685 (Tex. 1976). In Morales v. Ellen, 840 S.W.2d 519
(Tex. App.- EI Paso 1992, writ denied), the coUrt addressed the applicability of the
common-law privacy doctrine to files ofan investigation ofallegations ofsexual harassment.
The investigation files in Ellen contained individual witness statements, an affidavit by the
individual accused ofthe misconduct responding to the allegations, and conclusions ofthe
board of inquiry that conducted the investigation. Ellen, 840 S.W.2d at 525. The court
ordered the release of the affidavit of the person under investigation and the conclusions of
the board ofinquiry, stating that the public's interest was sufficiently served bythe disclosure
of such documents. Id. In concluding, the Ellen comi held that "the public did not possess

I The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987),470 (1987).
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a legitimate interest in the identities of the individual witnesses, nor the details of their
personal statements beyond what is contained in the documents that have been ordered
released." Id.

Thus, if there is an adequate summary of an investigation of alleged sexual harassment, the
investigation summarymust be released along with the statement ofthe accused lUlderEllen,
but the identities of the victims and witnesses of the alleged sexual harassment must be
redacted, and their detailed statements must be withheld from disclosure. See Open Records
Decision Nos. 393 (1983),339 (1982). Ifno adequate summary ofthe investigation exists,
then all ofthe information relating to the investigation ordinarily must be released, with the
exception of information that would identify the victims and witnesses. We note that
supervisors are generally not witnesses for purposes ofEllen, except where their statements
appear in a non-supervisory context. Further, since cOlmnon-law privacy does not protect
information about a public employee's alleged misconduct on the job or complaints made
about a public employee's job performance, the identity of the individual accused ofsexual
harassment is not protected fi..om public disclosure. See Open Records Decision Nos. 438
(1986),405 (1983),230 (1979), 219 (1978).

The submitted infonnation contains an adequate summary of the investigation into alleged
sexual harassment. Therefore, pursuant to section 552.101 and the ruling in Ellen, the
summary is not confidential, but the remaining submitted infonnation, which we have
marked, must be withheld under section 552.1b1 in conjlUlction with common-law privacy.

Section 552.117(a)(2) excepts from disclosure the home address, home telephone number,
social security number, and family member infOlmation of a peace officer as defined by
article 2.12·ofthe Code of Criminal Procedure. See Gov't Code § 552.117(a)(2); Open
Records Decision No. 622 (1994). We have marked information that the city must withhold
under section 552.117(a)(2).

Section 552.130 of the Government Code excepts from disclosure infonnation that "relates
to ... a motor vehicle operator's or driver's license or pennit issued by an agency of this
state [or] a motor vehicle title or registration issued by an agency of this state." Gov't Code
§ 552. 130(a)(1), (2). The city must withhold the information we have marked under
section 552.130 of the Govenllnent Code.

In summary, the city must withhold the infonnation we have marked under (1)
section 552.101 ofthe Government Code in conjunction with cOlmnon-law privacy and the
holding in Ellen, (2) section 552.117(a)(2) ofthe Government Code, and (3) section 552.130
of the Government Code. The remaining information must be released.

this letter ruling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.
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- -

This mling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information conceming those rights and
responsibilities, please visit ollr website at http://www.oag.state.tx.us/open/index_orl.php.
or call the Office of the Attomey General's Open Govenllnent Hotline, toll fi'ee,
at (877) 673-6839. Questions conceming the allowable charges for providing public
information lmder the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General at (512) 475-2497.

Sincerely,

Chris Schulz
Assistant Attomey General
Open Records Division

CS/cc

Ref: ID# 332914

Ene. Submitted documents

cc: Requestor'
(w/o enclosures)


