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Ms. Cheri K. Byles
Assistant City Attorney
Office of the City Attorney
1000 Throckmorton Street, 3rd Floor
Fort Worth, Texas 76102

0R2009-01128

Dear Ms. Byles:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 333259. .

The City of Fort Worth (the "city") received two requests for specified information
pertaining to a particular case. You have withdrawn your request for an open records
decision regarding one request because the requestor has withdrawn her request for
information voluntarily. The remaining request is for the police report and entire
investigation file. You state that you have released most ofthe responsive information. You
claim a portion of the submitted information is not subject to the. Act. You claim the
remaining information is excepted from disclosure under sections 552.1 01 and 552.136 of
the Government Code. 1 We have considered the exceptions you claim and reviewed the
submitted information.

IAlthough you initially raised sections 552.103 and 552.108 ofthe Government Code, you have not
provided any arguments in support ofthese claims. Thus, the city has waived its claims under sections 552.103
and 552.108. See Gov't Code § 552.301(e) (governmental body must provide comments explaining why
exceptions raised should apply to information requested); see also Open Records Decision No. 665 at 2 n.5
(2000) (discretionary exceptions in general).
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Initially, you inform us that the information in Exhibit C-3 constitutes grandjury records that
are not subject to the Act. The judiciary is expressly excluded from the requirements ofthe
Act. See Gov't Code § 552.003(1)(B). This office has determined that a grand jury, for
purposes ofthe Act, is a part ofthe judiciary and, therefore, not subject to the Act. See Open
Records Decision No. 411 (1984). Further, records kept by another person or entity acting
as an agent for a grandjury are considered to be records in the constructive possession ofthe
grand jury and, therefore, are not subject to the Act. See Open Records Decisions Nos. 513
(1988),411,398 (1983). But see ORD No. 513 at 4 (defining limits ofjudiciary exclusion).
You inform us that the information in Exhibit C-3 is held by the city as an agent ofthe grand
jury; therefore, Exhibit C-3 consists of records of the judiciary that are not subject to
disclosure Under the Act. The rest of this decision is not applicable to that information,
which need not be released to the requestor.

Next, we note, and you acknowledge, that the city did not comply with the time periods
prescribed by section 552.301 of the Government Code in requesting a ruling from this
office. A governmental body's failure to comply with the requirements of section 552.301
results in the legal presumption that the information is public and must be released.
Information that is presumed public must be released unless a governmental body
demonstrates a compelling reason to withhold the informationto overcome this presumption.
See Hancockv. State Bd. ofIns. , 797 S.W.2d 379,381-82 (Tex. App.-Austin 1990, no writ)
.(governmental body must make compelling demonstration to overcome presumption of
openness pursuant to statutory predecessor to section 552.302); Open Records Decision
No. 319 (1982). A compelling reason exists when third-party interests are at stake, or when
information is confidential under other law. Open Records Decision No. 150 (1977).
Because your claims under sections 552.101 and 552.136 of the Government Code can
provide compelling reasons for non-disclosure, we will address these exceptions for the
information that is subject to the Act.

Section 552.101 excepts from disclosure "information considered to be confidential by law,
either constitutional, statutory, or byjudicial decision." .Gov't Code § 552.101. This section
encompasses information protected by other statutes. Section 11 ofarticle 49.25 ofthe Code
ofCriminal Procedure, which governs the disclosure ofthe submitted autopsy x-ray, provides
as follows:

[t]he medical examiner shall keep full and complete records properly
indexed, giving the name if known of every person whose death is
investigated, the place where the body was found, the date, the cause and
manner·of death, and shall issue a death certificate..The full report and
detailed findings of the autopsy, if any, shall be a part of the record. Copies
of all records shall promptly be delivered to the proper district, county, or
criminal district attorney in any case where further investigation is advisable.
The records are subject to required public disclosure in accordance with
Chapter 552, Government Code, except that a photograph or x-ray ofa body

- ---~-_ ..---- ------- -- -- -,
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taken during an autopsy is excepted from required public' disclosure in
accordance with Chapter 552, Government Code, but is subject to disclosure:

(1) under a subpoena or authority of other law; or

(2) if the photograph or x-ray is of the body of a person who died
while in the custody of law enforcement.

Code Crim. Proc.' art. 49.25, § 11. There is no indication that the exceptions to
confidentiality provided in section 11 are applicable in this instance. Therefore, the
submitted autopsy x-ray in Exhibit C-1 is confidential under article 49.25 of the Code of
Criminal Procedure and must be withheld under section 552.101 ofthe Government Code.

Section 552.101 also encompasses chapter 772 of the Health and Safety Code, which
authorizes the development of local emergency communications districts.
Sections 772.118, 772.218, and 772.318 of the Health and Safety Code are applicable to
emergency 9-1-1 districts established in accordance with chapter 772. See Open Records
Decision No. 649 (1996). These sections make the originating telephone numbers and
addresses of9-1-1 callers that are furnished by a 9-1-1 service provider confidential. fd. at 2.
Section 772.218 applies to an emergency communication district for a county with a
population of more than 860,000.

You state that the city is part of an emergency communications district established under
section 772.218. You assert the telephone numbers and address you have marked in
Exhibit C-2 were furnished by a 9-1-1 service provider. Based on your representations, we
conclude that the city must withhold the telephone numbers and address you have marked
within the submitted call sheet under section 552.101 of the Government Code in
conjunction with section 772.218 of the Health and Safety Code.

Section 552.101 also encompasses section 773.091 of the Health and Safety Code, which
provides in part:

(b) Rec.ords ofthe identity, evaluation, or treatment ofa patient by emergency
medical services personnel or by a physician providing medical supervision
that are created by the emergency medical services personnel or physician or
maintained by an emergency medical services provider are confidential and
privileged and may not be disclosed except as provided by this chapter.

(g) The privilege of confidentiality under this section does not extend to
information regarding the presence, nature of injury or illness, age, sex,
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occupation, and city of residence of a patient who is receiving emergency
medical services.

Health & Safety Code § 773.091(b), (g). Thus, except for the information specified in
section 773.091 (g), emergency medical services ("EMS") records are deemed confidential
under section 773.091 and, therefore, may only be released in accordance with chapter 773
ofthe Health and Safety Code. See id. §§ 773.091-.094. We note, however, that records that
are confidential under section 773.091 may be disclosed to "any person who bears a Written
consent ofthe patient or other persons authorized to act on the patient's behalffor the release
ofconfidential information." fd. §§ 773.092(e)(4), .093. Among the individuals authorized
to act on the patient's behalfin providing written consent is a "personal representative" ifthe
patient is deceased. fd § 773.093. Section 773.093 provides that a consent for release of
EMS records must specify: (l) the information or records to be covered by the release; (2)
the reasons or purpose for the release; and (3) the person to whom the information is to be
released. Thus, the city must withhold the EMS records in Exhibit C-4 under
section 552.101 ofthe Government Code in conjunction with section 773.091 oftheHealth
and Safety Code, except as specified by section 773.091(g).2 However, the city must release
the EMS records on receipt of proper consent under section 773.093(a). See id
§§ 773.092, .093.

Section 552.101 also encompasses the Medical Practice Act ("MPA"). Section 159.002. of
the MPA provides:

. (a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter. .

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Sectionl59.004 who is acting on the patient's behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Gee. Code § 159.002(a)-(c). Information that is subject to the MPA includes both medical
records and information obtained from those medical records. See id §§ 159.002, .004;

2As our ruling for this information is dispositive, we need not address your remaining arguments
against disclosure.
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Open Records Decision No. 598 (1991). This office has concluded that the protection
afforded by section 159.002 extends only to records created by either a physician or someone
under the supervision of a physician. See Open Records Decision Nos. 487 (1987), 370
(1983),343 (1982). Furthermore, we have concluded that when a file is created as the result
of a hospital stay, all of the documents in the file that relate to diagnosis and treatment
constitute either physician-patient communications or records of the identity, diagnosis, .
evaluation, or treatment of a patient by a physician that are created or maintained by a
physician. See Open Records Decision No. 546 (1990).

Medical records must be released on receipt of signed, written consent, provided that the
consent specifies (1) the information to he covered by the release, (2) reasons or purposes for
the release, and (3) the person to whom the information is to be released. See Occ. Code
§§ 159.004, .005. Any subsequent release of medical records must be consistent with the
purposes for which the governmental body obtained the records. See id. § 159.002(c); Open
Records Decision No. 565 at 7 (1990). The medical records in Exhibit C-5 may only be
released in accordance with the MPA.3 See ORD 598.

Section 552.101 also encompasses section 550.065(b) of the Transportation Code, which
states that except as provided by subsection (c), accident reports are privileged and
confidential. See Transp. Code § 550.065(b). Section 550.065(c)(4) provides for the release
ofaccident reports to a person who provides two ofthe following three items ofinformation:
(1) the date ofthe accident; (2) the name ofany person involved in the accident; and (3) the
specific location of the accident. See id. § 550.065(c)(4). Under this provision, the Texas
Department of Transportation or another governmental entity is required to release a copy
of an accident report to a person who provides the agency with two or more of the items of
information specified by the statute. Id. The submitted documents include a crash report that
was completed pursuant to chapter 550 of the Transportation Code. See id. § 550.064
(officer's accident report). In this instance, the requestor has provid~d the city with two of
the three specified items of information pursuant to section 550.065(c)(4). Therefore, the
city must release the CRB-3 crash report in Exhibit C-6 pursuant to section 550.065(b) ofthe
Transportation Code.

Section 552.101 also encompasses section 58.007 of the Family Code. Section 58.007
makes confidential juvenile law enforcement records relating to delinquent conduct or
conduct indicating a need for supervision that occurred on or after September 1, 1997. See
Fam. Code § 58.007(c). Section 58.007(c) provides as follows:

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,

3As our ruling for the information in Exhibit C-5 is dispositive, we need not address your remaining
argument against disclosure.

-------- -- ~------~~-- - ----------- -----_______. ~__"_'_.:.:._.::....c..._====:.::..:_::========_=:!
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concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(1) ifmaintained on paper or microfilm, kept separate from adult files
and records;

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electronic data
concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapter B.

fd For purposes of section 58.007, "child" means a person who is ten years of age or older
and under seventeen years ofage. See id. § 51.02(2). Upon review, we agree that the report
in Exhibit C-7 involves juvenile delinquent conduct occurring after September 1, 1997. See
id §§ 51.03(a) (defining 'juvenile delinquent conduct" for the purposes of section 58.007).
It does not appear that any of the exceptions in section 58.007 apply. Accordingly, the
incident report in Exhibit C-7 is confidential pursuant to section 58.007 "ofthe Family Code
and must be withheld under section 552.101 of the Government Code.

Section 552.101 also encompasses section 411.153 ofthe GovemmentCode, which provides
as follows:

(a) A DNA record stored in the DNA database is confidential and is not
subject to disclosure under the public information law, Chapter 552.

(b) A person commits an offense if the person knowingly discloses to an
unauthorized recipient information in a DNA record or info~ationrelated
to a DNA analysis of a sample collected under this subchapter.

(c) An offense under this section is a state j ail felony.

(d) A violation under this section constitutes official misconduct.

Gov't Code § 411.153. A "DNA record" means the results of a forensic DNA analysis
performed by a DNA laboratory. See id. § 411.141(6)-(7). "Forensic analysis" is defined
as "a medical, chemical, toxicologic, ballistic, or other expert"examination or test performed
on physical evidence, including DNA evidence, for the purpose of determining the
connection of the evidence to a criminal action." See Crim. Proc. Code art. 38.35(4); see
also Gov't Code § 411.141 (1 0) (providing that "forensic analysis" has meaning assigned by
Crim. Proc. Code art. 38.35). A "DNA database" means "one or more databases that contain
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forensic DNA records maintained by ~he director [the Department of Public Safety
("DPS")]." Gov't Code § 411.141(5); see id. § 411.001(3).

The director ofDPS is required to establish certain procedures for DNA laboratories. See
id. §§ 411.144(a), .142(h) (requiring director to establish standards for DNA analysis).
Section 411.144 of the Government Code provides that a DNA laboratory conducting a
forensic DNA analysis under subchapter G of chapter 411 shall comply with subchapter G
and the rules adopted under subchapter G. See id. § 411.144(d); 37 T.A.C § 28.82(a). The
director ofDPS has adopted rules that govern,the regulation of forensic DNA laboratories
in this state. See 37T.A.C. §§ 28.81, .82 (describing minimum standards by which a forensic
DNA laboratory must abide); see also Gov't Code § 411.147(b).

We note that some of the submitted information in Exhibit C-8, which we have marked,
appears to consist of DNA records and information relating to DNA analyses of samples
collected under subchapter G- ofchapter 411 of the Government Code. We assume that the
information we have marked in Exhibit C-8, which is contained in the records of a criminal
investigation, is the result of a forensic DNA analysis performed by a DNA laboratory in
accordance with DPS regulations. Given that assumption, we conclude that the city must
withhold the information we have marked in Exhibit C-8 under section 552.101 of the
Government Code-in conjunctiqn with section 411.153 of the Government Code.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information that (l) contains highly intimate or embarrassing facts, the publication ofwhich
would be highly objectionable to a reasonable person, arid (2) is not oflegitimate concern to
the public. Indus. Found. v. Tex. Indus. AccidentBd., 540 S.W.2d 668,685 (Tex. 1976). The
types of information considered intimate and embarrassing by the Texas Supreme Court in
Industrial Foundation included information relating to sexual assault, pregnancy, mental or
physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries ,to sexual organs. Id. at 683. Upon review, we
determine that portions ofthe information in Exhibit C-8 are highly intimate or embarrassing
and not of legitimate public interest. Accordingly, we have marked information in Exhibit
C-8 that must be withheld under section 55~.1Olin conjunction with common-law privacy.
However, we find that no portion of the remaining information is highly intimate or
embarrassing and of no legitimate concern to the public. Accordingly, the remaining

.information may not be withheld under section 552.101 in conjunction with common-law
privacy.

In summary, the information in Exhibit C-3 that the city holds as an agent ofthe grand jury
is not subject to the Act and need not be released to the requestor. The city must withhold
the autopsy x-ray in Exhibit C-1 under section 552.101 of the Government Code in
conjunction with article 49.25 of the Code of Criminal Procedure. The city must also
withhold the telephone numbers and address you have marked in Exhibit C-2 under
section 552.101 ofthe Government Code in conjunction with section 772.218 ofthe Health
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and Safety Code. Unless the city receives proper consent, the city must withhold the EMS
records in Exhibit C-4 under section 552.101 of the Government Code in conjunction with
section 773.091 of the Health and Safety Code, except as specified by section 773.091(g).
The medical records in Exhibit C-5 may only be released in accordance with the MPA. The
city must withhold the incident report in Exhibit C-7 under section 552.101 of the
Government Code in conjunction with section 58.007 of the Family Code. The city must
also withhold the information we have marked in Exhibit C-8 under section 552.101 of the
Government Code in conjunction with section 411.153 of the Government Code. Finally,
the city must withhold the information we have marked in Exhibit C-8 under section 552.101
in conjunction with common-law privacy. The remaining information must be released to
the requestor.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

AerelY't~

Gr~mon
Assistant Attorney General
Open Records Division

GH/jb

Ref: ID# 333259

Enc. Submitted documents

c: Requestor
(w/o enclosures)


