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ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

February 4, 2009

Ms. Cherl K. Byles

Assistant City Attorney

City of Fort Worth

1000 Throckmorton Street, 3™ Floor
Fort Worth, Texas 76102

OR2009-01476 .
Dear Ms. Byles:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was

‘assigned ID# 334167 (Public Information Request No. 0607-09).

The Fort Worth Police Department (the “department™) received a request for the income, -
performance evaluations, complaints against, and any investigations regarding a named
officer. You state the department has released some of the information. You claim portiens
of the submitted information are excepted from disclosure under sections 552.101
and 552.136 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted information. '

Section 552.101 of the Government Code excepts from disclosure “information considered

" to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t'

Code § 552.101. This exception encompasses information other statutes make confidential,
such as section 143.089 of the Local Government Code. You state the City of Fort Worth
is a civil service city under chapter 143 of the Local Government Code. Section 143.089
provides for the existence of two different types of personnel files relating to a police officer:
one that must be maintained as part of the officer’s civil service file and another the police
department may maintain for its own internal use. See Local Gov’t Code § 143.089(a), (g).
The officer’s civil service file must contain certain specified items, including .
commendations, periodic evaluations by the police officer’s supervisor, and documents
relating to any misconduct in which the department took disciplinary action against the
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officer under chapter 143 of the Local Government Code. Id. § 143.089(a)(1)-(2).
~ Chapter 143 prescribes the following types of disciplinary actions: removal, suspension,
demotion, and uncompensated duty. Id. §§ 143.051-.055; see Attorney General Opinion

JC-0257 (written reprimand is not disciplinary action for purposes of Local Gov’t Code |

chapter 143). In cases in which a police department investigates a police officer’s
misconduct and takes disciplinary action = against an officer, it is .required by
section 143.089(a)(2) to place all investigatory records relating to the investigation and
disciplinary action, including background documents such as complaints, witness statements,
and documents of like nature from individuals who were not in a supervisory capacity, in the
police officer’s civil service file maintained under section 143.089(a). See Abbott v. Corpus
Christi, 109 S.W.3d 113, 122 (Tex. App.—Austin 2003, no pet.). Allinvestigatory materials

in a case resulting in disciplinary action are “from the employing department” when they are

held by or are in the possession of the department because of its investigation into a police
officer’s misconduct, and the department must forward them to the civil service commission
for placement in the civil service personnel file.! Id. Such records may not be withheld
under section 552.101 of the Government Code in conjunction with section 143.089 of the
Local Government Code. See Local Gov’t Code § 143.089(f); Open Records Decision No.
562 at 6.(1990). However, information maintained in a police department’s internal file

pursuant to section 143.089(g) is confidential and must not be released. City of San Antonio

v. Tex. Attorney Gen., 851 S'W.2d 946, 949 (Tex. App.—Austin 1993, writ denied).

You indicate the information in Exhibit C-1 is maintained in the department’s internal files
of the named individual as authorized by section 143.089(g). Upon review, we agree the
information in Exhibit C-1 is confidential pursuant to section 143.089(g). Accordingly, the

department must withhold Exhibit C-1 under section 552.101 of the Government Code in.

conjunction with section 143.089(g) of the Local Government Code.

Section 552.101 also encompasses section 550.065 of the Transportation Code.
Section 550.065(b) states except as provided by subsection (c), accident reports are
privileged and confidential. Section 550.065(c)(4) provides for the release of accident
reports to a person who provides two of the following three items of information: (1) date
of the accident; (2) name of any person involved in the accident; and (3) specific location of
the accident. Transp. Code § 550.065(c)(4). Under this provision, the Texas Department of
Transportation or another governmental entity is required to release a copy of an accident

report to a person who provides the agency with two or more of the items of information

specified by the statute. Id. The requestor has not provided the department with two of the
three pieces of information; thus, the department must withhold the submitted ST-3 accident
report form we have marked in Exhibit C-3 under section 550.065(b) of the Transportation

'Section 143.089(g) requires a police or fire department that receives a request for information

maintained in a file under section 143.089(g) to refer that person to the civil service director or the director’s

designee.
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Code. However, the remaining information in Exhibit C-3 may not be withheld under
section 550.065.

Section 1703.306 of the Occupations Code is also encompassed by section 552.101.

Section 1703.306 provides as follows:

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or
a person for whom a polygraph examination is conducted or an employee of
the person, may not disclose information acquired from a polygraph
examination to another person other than:

(1) the examinee or any other person specifically designated
in writing by the examinee;

(2) the person that requested the examination;
(3) a member, or the member’s agent, of a governmental
agency that licenses a polygraph examiner or supervises or
controls a polygraph examiner’s activities;
.(4) another polygraph examiner in private consultation; or
(5) any other person required by due process of law.
(b) The [Polygraph Examiners B]oard or any other governmental agency that
acquires information from a polygraph examination under this section shall
maintain the confidentiality of the information. :
(c) A polygraph examiner to whom information acquired from a polygraph
examination is disclosed under Subsection (a)(4) may not disclose the

information except as provided by this section.

Occ. Code § 1703.306. You seek to withhold the polygraph examination results you have
marked in Exhibit C-4. You state that the requestor does not fall into any of the categories

of individuals who are authorized to receive the polygraph information under °

section 1703.306(a). Accordingly, you must withhold the marked polygraph information
under section 552.101 in conjunction with section 1703.306 of the Occupations Code. -

Section 552.101 also encompasses the Medical Practice Act (“MPA™). Id. §§ 151.001-
165.160. Section 159.002 of the Occupations Code provides in pertinent part:
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(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(b), (c). Information subject to the MPA includes both medical records and
information obtained from those medical records. See Open Records Decision No. 598
(1991). This office has concluded that the protection afforded by section 159.002 extends
only to records created by either a physician or someone under the supervision of'a physician.
See Open Records Decision Nos. 487 (1987), 370 (1983), 343 (1982). Medical records may

only be released in accordance with the MPA. ORD 598. After reviewing the information,

we agree that the treatment notes created by a registered nurse, which we have marked,
constitute a medical record subject to the MPA. See ORD 598. Accordingly, the department
may only release the treatment notes in accordance with the MPA. However, we find you
‘have failed to demonstrate how the remaining information you marked under the MPA was
either created by or under the supervision of a physician or contain the identity, diagnosis,
evaluation, or treatment of a patient by a physician. Much of the information you have

marked was either provided by the named officer or through a pre-employment reference.

Thus, this information does not constitute medical records for purposes of the MPA, and it
may not be withheld.

Section 552.101 also encompasses information protected section 611.002(a) of the Health
and Safety Code, which reads as follows: : :

Communications between a patient and a professional, and records of the
identity; diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.

Health & Safety Code § 611.002. Section 611.001 defines a “professional” as (1) a person
authorized to practice medicine, (2) a person licensed or certified by the state to diagnose,
evaluate or treat mental or emotional conditions or disorders, or (3) a person the patient
reasonably believes is authorized, licensed, or certified. See id. § 611.001(2).
Sections 611.004 and 611.0045 provide for access to mental health records only by certain

individuals. See Open Records Decision No. 565 (1990). These sections permit disclosure

of mental health records to a patient, a person authorized to act on the patient’s behalf, or a
person who has the written consent of the patient. Health & Safety Code §§ 611.004, .0045.
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Thus, the department may only release the mental health records in Exhibit C-5 in
accordance with sections 611.004 and 611.0045 of the Health and Safety Code.?

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information that (1) contains highly intimate or embarrassing facts the publication of which
would be highly objectionable to a reasonable person and (2) is not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976)...
This office has found that medical information or information indicating disabilities or
specific illnesses is excepted from required public disclosure under common-law privacy. .
See Open Records Decision No. 455 (1987) (prescription drugs, illnesses, operations, and
physical handicaps). Upon review of the remaining information, we have marked medical
information that is highly intimate and not of legitimate public interest. Therefore, the
department must withhold the marked medical information under section 552.101 in
conjunction with common-law privacy.

You state you have redacted certain Texas motor vehicle record information under -
section 552.130 of the Government Code pursuant to previous determinations issued in Open
~ Records Letter Nos. 2006-14726 (2006) and 2007-00198 (2007). See Gov’t Code
- §552.301(a); Open Records Decision No. 673 at 7-8 (2001). We note, however, that Exhibit
C-3 contains a Texas license plate number, which you have not redacted. Section 552,130
provides that information relating to a motor vehicle operator’s license, driver’s license,
motor vehicle title, or registration issued by a Texas agency is excepted from public release.
Gov’t Code § 552.130(a)(1), (2). After reviewing the submitted information, we have
marked a Texas license plate number which is confidential under section 552.130.
Therefore, the department must withhold the Texas license plate number we have marked
in Exhibit C-3 under section 552.130.

The department claims the insurance policy number in Exhibit C-2 is subject to
section 552.136 of the Government Code. Section 552.136(b) states that “[n]otwithstanding
any other provision of [the Act], a credit card, debit card, charge card, or access device -
number that is collected, assembled, or maintained by or for a governmental body is
confidential.” Id. § 552.136(b); see id. § 552.136(a) (defining “access device™). This office
has determined insurance policy numbers are access device numbers for purposes of
section 552.136. Therefore, the department must withhold thé insurance policy number you
have marked in Exhibit C-2 under section 552.136.

In summary, in conjunction with section 552.101 of the Government Code, the department
must withhold (1) Exhibit C-1 under section 143.089(g) of the Local Government Code,
(2) the marked-accident report in Exhibit C-3 under section 550.065 of the Transportation
Code, (3) the polygraph information you have marked in Exhibit C-4 under section 1703.306

2As our ruling is dispositive for this information, we need not address your remaining argument against
its disclosure.
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of the Occupations Code, and (4) the medical information we have marked under
common-law privacy. The department must also withhold the Texas license plate number
we have marked in Exhibit C-3 under section 552.130 and the marked insurance policy
number in Exhibit C-2 under section 552.136. The department may only release the marked
medical record in accordance with the MPA and the marked mental health records in Exhibit
C-5 in accordance with sections 611.004 and 611.0045 of the Health & Safety Code. The .
remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and -
responsibilities, please visit our website at_http:/www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

Sincerely,

Olivia A. Maceo

Assistant Attorney General
Open Records Division
OM/eeg

Ref:  ID# 334167

Enc. Submitted documents

c: Requestor
(w/o enclosures)




