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Dear Mr. Munson:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 334371.

The City of Sherman (the "city"), which you represent, received a request for the personnel
file of a named former officer. You state you have released some information to the
requestor, but claim the remaining requested information is excepted from disclosure under
sections 552.102, 552.111, 552.117, and 552.130 of the Gbvernment Code. We have
considered the exceptions you claim and reviewed the submitted information.

First, we address your argument under section 552.111 of the Government Code, as this is
the most encompassing exception you raise. Section 552.111 of the Government Code
excepts from disclosure "an interagency or intraagency memorandum or letter that would not
be available by law to a party in litigation with the agency." Gov't Code § 552.111. This
exception encompasses the deliber~tive process privilege. See Open Records Decision
No. 615 at 2 (1993). The purpose of section 552.111 is to protect advice, opinion, and
recommendation in the decisional process and to encourage open and frank discussion in the
deliberative process. See Austin v. City of San Antonio,630 S.W.2d 391, 394 (Tex.
App.-San Antonio 1982, no writ); Open Records Decision No. 538 at 1-2 (1990).

In Open Records Decision No. 615, this office re-examined the statutory predecessor to
section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We determined that
section 552.111 excepts from disclosure only those internal communications that consist of
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advice, recommendations, opinions, and other material reflecting the policymaking processes
of the governmental body. See ORD 615 at 5. A governmental body's policymaking
functions do not encompass routine internal administrative or personnel matters, and
disclosure of information abqut such matters will not inhibit free discussion ofpolicy issues
among agency personnel. Id.; see also City of Garland v. Dallas Morning News, 22
S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related
communications that did not involve policymaking). A governmental body's policymaking
functions do include administrative and personnel matters of broad' scope that affect the
governmental body's policy mission. See Open'Records Decision No. 631 at 3 (1995).

Further, section 552.111 does not protect facts and written observations offacts and events
that are severable from advice, opinions, and recommendations. See ORD 615 at 5. But if
factual information is so inextricably intert~inedwith material involving advice, opinion,
or recommendation as to make severance of the factual data impractical, the factual
information also may be withheld under section 552.111. See Open Records Deyision
No. 313 at 3 (1982).

You state the information you seek to withhold contains the opinions, observations, and
advice of city employees regarding a hiring decision. After review of your arguments and
the information at issue, we find that it pertains to administrative or personnel issues that do
not rise to the level of policymaking. Therefore, the city may not withhold any of the
submitted information under section 552.111 of the Government Code.

Section 552.101 ofthe Government Code excepts from disclosure "information'considered
to be confidential by law, either constitutional, statutory, or by judicial decision."l Gov't
Code § 552.101. This exception encompass~s information that other statutes make
confidential, including criminal history record information ("CHRI") generated by the
National Crime Information Center or by the Texas Crime Information Center. Title 28,
part 20 of the Code of Federal Regulations governs the release of CRRI that states obtain
from the federal government or other states. Open Records Decision No. 565 (1990). The
federal regulations allow each state to follow its individual law with respect to CRRI it
generates.ld. Section411.083 ofthe Government Code deems confidential CRRIthatDPS
maintains, except that DPS may disseminate this information as provided in chapter 411,
subchapter F ofthe Government Code. See Gov't Code § 411.083. Sections 411.083(b)(1)
and 411.089(a) authorize a criminal justice agency to obtain CRRI; however, a criminal
justice agency may not release CRRI except to another criminal justice agency for a criminal
justice purpose. Id. § 411.089(b)(1). Other entities specified in chapter 411 of the
Government Code are entitled to obtain CRRI from DPS or another criminal justice agency;
however, those entities may not release CRRI except as provided by chapter 411. See

lThe Office of the Attorney General will raise mandatory exceptions on behalf of agovernmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987). .
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generally id. §§ 411.090-.127. Furthermore, any CHRI obtained from npS or any other
criminal justice agency must be withheld under section 552.101 ofth~ Government Code in
conjunction with Government Code chapter 411, subchapter F. Therefore, the city must
withhold the information we have marked under section 552.101 of the Government Code
in conjunction with section 411.083 of the Government Code.

You claim that some of the remaining information is private under section 552.102 of the
Government Code. Section 552.102 excepts from disclosure "information in a personnel
file, the disclosure of which would constitute a clearly unwarranted invasion of personal
privacy." Id. § 552.102(a). In Hubert v. Harte-Hanks Texas Newspapers, 652S.W.2d 546
(Tex. App.-Austin 1983, writ refd n.r.e.), the court ruled that the test to be applied to
information claimed to be protected under section 552.102 is the same as the test formulated
by the Texas Supreme Court in Industrial Foundation v. Texas Industrial Accident
Board, 540 S.W.2d 668 (Tex. 1976).

In industrial Foundation, the Texas Supreme Court stated that information is excepted from
disclosure if it (1) contains highly intimate or embarrassing facts the publication of which
would be highly objectionable to a reasonable person and (2) is not of legitimate concern'to
the public. Indus. Found., 540 S.W.2d at 685. The type of information considered intimate
and embarrassing by the Texas Supreme Court in Industrial Foundation included
information relating to sexual assault, pregnancy, mental orphysical abuse in the workplace,
illegitimate children, psychiatric treatm~nt of mental disorders, attempted suicide, and
injuries to sexual organs. Id. at 683. This office has found that personal financial'
information not related to a financial transaction between an individual and a governmental
body is intimate and embarrassing. See Open Records Decision Nos. 600 (1992) (public
employee's withholding allowance certificate, designation of beneficiary of employee's
retirement benefits, direct deposit authorization, and employee's decisions regarding
voluntary benefits programs, among others, are protected under common-law
privacy), 545 (1990) (deferred compensation information, mortgage payments, assets, bills,
and credit history protected under common-law privacy), 373 (1983) (sources of income not
related to financial transaction between individual and governmental body 'protected under
common-law privacy). We have marked the personal financial information the city must
withhold under section 552.102 ofthe Government Code in conjunction with common-law
privacy. You also seek to withhold information regarding the former officer's background
under common-lawprivacy. This information relates solely to the individual's qualifications
and ability to execute the duties of a police officer. Because there is a legitimate public
interest in the qualifications and job performance of public employees, the city may not
witPhold the background information from disclosure based on a right ofprivacy. See Open
Records Decision Nos. 470 at 4 (1987) (public has legitimate interest in having access to
information concerning performances of governmental employees), 444 (1986) (employee
information about qualifications, disciplinary action and background not protected by
privacy), 423 at2 (1984) (scope of public employee privacy is narrow).· Furthermore, we
find that no portion of the remaining submitted information is highly intimate or



Mr. Peter K. Munson - Page 4

embarrassing and of no legitimate concern to the public. Accordingly, the city must only
withhold the information we have marked under section 552.102 in conjunction with
common-law privacy.

Section 552.117(a)(2) of the Government Code excepts from disclosure the home address,
home telephone number, social security number, and family member information ofa peace
officer, as defined by article 2.12 of the Code of Criminal Procedure. See Gov't Code
§ 552.117(a)(2); Open Records Decision No. 622 (1994). We note section 552.117(a)(2)
encompasses a peace officer's personal cellular telephone and pager numbers if the officer
per~onallypays for the cellular or pager service. See Open Records Decision No. 670 at 6
(2001); see also Open Records Decision No. 506 at 5-6 (1998) (Gov't Code § 552.117 not
applicable to cellular mobile telephone numbers paid for by governmental body and intended
for official use). We also note that an individual's personal post office box number is not·
a "home address" and therefore may not be withheld under section 552.117. See Gov't Code
§ 552.117; Open Records Decision No. 622 at 4 (1994) (legislative history makes clear that
purpose of section 552.117 is to protect public employees from being harassed at home)
(citing House Committee on State Affairs, Bill Analysis, H.B. 1979, 69th Leg. (1985))
(emphasis added). In this instance, the requested information concerns an officer who is no
longer employed by the city's police department. Nevertheless, if the former officer is still
a peace officer as defined by article 2.12, then the city must withhold the information we
have marked pursuant to section 552.117(a)(2) of the Government Code.

If the former officer is no longer a peace officer, then the city may be required to withhold
his personal information under section 552. 117(a)(1). Section 552.H7(a)(1).excepts from
disclosure the home address and telephone number, social security number, and family
member information of a current or former employee of a governmental body who requests
that this information be kept confidential under section 552.024. Whether a particular item
of information i.s protected by section 552.117(a)(1) must be determined at the time of the
governmental body's receipt ofthe request for the information. See Open Records Decision
No. 530 at 5 (1989). Thus, information may only be withheld under section552.117(a)(1)
on behalf of a current or former employee who made a request for confidentiality under
section 552.024 prior to the date of the governmental body's receipt of the request for the
information. Information may not be withheld under section 552.117(a)(1) on behalf of a
current or former employee who did not timely r~quest under section 552.024 that the
information be kept confidential. Therefore, the city must withhold the information we have
marked under section 552.117(a)(1) to the extent that the former officer timely requested
confidentiality for that information under section 552.024.2

'

2Regardless of the applicability of section 552.117, section 552.147(b) of the Government Code
authorizes a governmental body to redact a living person's social security number from publie release without
the necessity of requesting a decision from this office under the Act.
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Next, we note that a portion of the remaining information relates to peace officers who are
employed by a governmental body other than the city. Section 552.1175 ofthe Government
Code provides.in part:

(a) This section applies only to:

(1) peace officers as defined by Article 2.12, Code of Criminal
Procedure[.]

(b) Information that relates to the home address, home telephone number, or
social security number of an individual to whom this section applies, or that
reveals whether the individual has family members is confidential and may
not be disclosed to the public under this chapter ifthe individual to whom the
information relates:

(I) chooses to restrict public access to the information; and

(2) notifies the governmental body of the individual's choice on a
form provided by the governmental body, accompanied by evidence
of the individual's status.

Gov't Code § 552.1175(a)(I), (b). Thus, to the extent the telephone numbers and addresses
we have marked relate to peace officers who elect to restrict access to the information in .
accordance with section 552. 1175(b), they must be withheld from disclosure pursuant to
section 552.1175 of the Government Code.

Section 552.130 ofthe Government Code excepts from disclosure information that "relates
to ... a motor vehicle operator's or driver's license or permit issued by an agency of this
state [or] a motor vehicle title or registration issued by an agency of this state." Id.
§ 552.130. In 'accordance with section 552.130, the city must withhold the Texas motor
vehicle record information we have marked.

The submitted personnel file also contains information subject to section 552.136 of the
Government Code. Section 552.136 states that "[n]otwithstanding any other provision ofthis
chapter, a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confideJ?tial." Id. § 552.136.
Thus, the city must withhold the information we have marked under section 552.136.

In summary, the city must withhold the information marked under section 552.101 of the
Government Code in conjunction with section 411.083 of the Government Code. The city
also must withhold the information we have marked under section 552.102 of the
Government Code in conjunction with common-law privacy. The city must withhold the
personal information of the former officer, which we have marked, under
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section 552.1l7(a)(2) of the Government Code if he is still a peace officer as defined by
article 2.12 of the Code of Criminal Procedure. If the former officer is not a peace officer
and he timely elected confidentiality, then the city must withhold his marked personal
information under section 552.1 17(a)(l) of the Government Code. The city must withhold
the information we have marked pursuant to section 552.1175 of the Government Code if
the· individuals at .issue elect to restrict access to the information in accordance with
section 552.ll75(b). The city must withhold the information we have marked pursuant to
sections 552.130 and, 552.136 of the Government Code. The r.emaining responsive
information must be·released to the requestor.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information conce'rning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the.Attorney General at (512) 475-2497.

z;;~
Amy L.S. Shipp
Assistant Attorney General
Open Records Division
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