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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

February 11, 2009

Ms. Helen Valkavich
Assistant City Attorney
City of San Antonio
P.O. Box 839966
San Antonio, Texas 78283

0R2009-01827

Dear Ms. Valkavich:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 334700 (City Request No. 08-1389).

The City of San Antonio (the "city") received a request for all proposals from the city's
Convention Center hotel project, scoresheets, information leading to the selection of the
winning bidder, information submitted by the winning bidder, and documents submitted by
two named individuals. You state that you have provided some ofthe requested information.
You claim that the submitted infonnation is excepted from disclosure under sections 552.107
and 552.111 of the Government Code. You also state the information may implicate the
proprietary interests of third parties, and you provide documentation showing you have
notified these third parties ofthe request and oftheir opportunity to submit comments to tIns
office as to why the requested infonnation should not be released to the requestor.! See
Gov't Code § 552.305(d); see also Open Records Decision No. 542 (1990) (determining that
statutory predecessor to section 552.305 pennits governmental body to rely on interested
third party to raise and explain the applicability ofexception to disclose under Act in certain
circumstances). We have considered the exceptions you claim and reviewed the submitted
information.

I We understand the following third parties were notified: Faulkner USA, Inc. ("Faulkner"), Hyatt
Development Corporation, Ryan Companies US, Inc., Mesirow Stein Development Services, Inc., Hines,
Related Lodging Group, StarWood Hotels & Resorts, Omni Hotels, Fairmont Hotels & Resorts, Renaissance
Hotels & Resorts, and Zachry Hospitality Corporation (collectively the "third parties").
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Section 552.107(1) of the Govel1unent Code protects infonnation coming within the
attomey..client privilege. When asseliing the attomey-client privilege, a governmental body
has the burden ofproviding the necessary facts to demonstrate the elements ofthe privilege
in order to withhold the infonnation at issue. Open Records Decision No. 676 at 6-7 (2002).
First, a govemmental body must demonstrate that the infonnation constitutes or documents
a commtmication. Id. at 7. Second, the conm1Unication must have been made "for the
purpose offacilitating the rendition ofprofessional legal services" to the client govenllnental
body. TEX. R. EVID. 503(b)(1). The privilege does not apply when an attomey or
representative is involved in some capacity other than that of providing or facilitating
professional legal services to the client govemmental body. In re Texas Farmers Ins.
Exch., 990 S.W.2d 337,340 (Tex. App.-Texarkana 1999, orig. proceeding) (attomey-client
privilege does not apply if attomey acting in a capacity other than that of attomey).
Govenllnental attomeys often act in capacities other than that ofprofessional legal cotmsel,
such as administrators, investigators, or managers. Thus, the mere fact that a communication
involves an attomey for the govemment does not demonstrate this element. Third, the

, privilege applies only to commtmications between or among clients, client representatives,
lawyers, and lawyer representatives. TEX. R. EVID. 503(b)(1). Thus, a govemmental body
must infonn this office of the identities and capayities of the individuals to whom each
commtmication at issue has been made. Lastly, the attomey-client privilege applies only to
a confidential communication, id., meaning it was "not intended to be disclosed to third
persons other than those to whom disclosure is made in furtherance of the rendition of
professional legal services to the client or those reasonably necessary for the transmission of
the communication." Id. 503(a)(5).

Whether a communication meets this definition depends on the intent ofthe parties involved
at the time the infonnation was commtmicated. Osborne v. Johnson, 954 S.W.2d 180, 184
(Tex. App.-Waco 1997, no writ). Moreover, because the client may elect to waive the
privilege at any time, a govemmental body must explain that the confidentiality of a
commtmication has been maintained. Section 552.107(1) generally excepts an entire
commtmication that is demonstrated to be protected by the attomey-client privilege unless
otherwise waived by the govemmental body. See Huie v. DeShazo, 922 S.W.2d 920,923
(Tex. 1996) (privilege extends to entire communication, including facts contained therein).

You state that the infonnation you have marked under section 552.107 reveals
conmlunications between city attomeys and city representatives. You explain that the city
selected Faulkner to help develop ahotel complex at the city's convention center. You have
specifically identified each of the individuals who were party to the e-mails at issue. You
represent that these communications were made for the purpose of facilitating the rendition
of professional legal services. You also represent that the confidentiality of these
commmllcations has been maintained. We therefore conclude that section 552.107 is
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applicable to the information you have marked tmder section 552.107. Thus, the city may
withhold the infol111ation at issue under section 552.107 of the Govemment Code.2

You assert that the remaining infonnation is excepted tmder section 552.111 of the
Govemment Code. Section 552.111 excepts fi.·om disclosure "an interagency or intraagency
memorandum or letter that would not be available by law to a party in litigation with the
agency." See Gov't Code § 552.111. Section 552.111 encompasses the deliberative process
privilege. See Open Records Decision No. 615 at 2 (1993). In Open Records Decision
No. 615, this office reexamined the predecessor to the section 552.111 exception in light of
the decision in Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408
(Tex. App.-Austin 1992, no writ), and held that section 552.111 excepts only those internal
communications consisting of advice, recommendations, and opinions reflecting the
policymaking processes ofthe govenunental body. See City ofGarland v. Dallas Morning
News, 22 S.W.3d 351,364 (Tex. 2000); see also Arlington Indep. Sch. Dist. v. Tex. Attorney
Gen., 37 S.W.3d 152 (Tex. App.-Austin, 2001, no pet.). The purpose of section 552.111
is "to protect from public disclosure advice and opinions on policy matters and to encourage
frank and open discussion within the agency in cOlmection with its decision-making
processes." Austin v. City of San Antonio, 630 S.W.2d 391, 394 (Tex. App.-San
Antonio 1982, writ refd n.r.e.).

An agency's policymaking functions do not encompass internal administrative or personnel
matters. Disclosure of information relating to such matters will riot inhibit free discussion
among agencypersonnel as to policy issues. See ORD 615 at 5-6. However, a govemmental
body;s policymaking functions do include administrative and personnel matters of broad
scope that affect the govemmental body's policy mission. See Open Records Decision
No. 631 at 3 (1995). Further,' a preliminary draft of a policymaking document that has been
released or is intended for release in final form is excepted from disclosure in its entirety
under section 552.111 because such a draft necessarily represents the advice,
recommendations, or opinions 0 f the drafter as to the form and content ofthe final document.
See Open Records Decision No. 559 at 2 (1990). Section 552.111 does not protect facts and
written observations of facts and events that are severable fi.·om advice, opinions, and
recommendations. See ORD 615 at 5. But, if factual infonnation is so inextricably
intertwined with material involving advice, opinion, or reco1l1lnendation as to make
severance ofthe factual data impractical, the factual information also maybe withheld tmder
section 552.111. See Open Records Decision No. 313 at 3 (1982).

You state that the remaining infonnation relates to the convention center hotel project which
was a "major policy initiative of the city." You indicate that the documents reflect the
opinions and decisions of the Mayor's Office, the Office of the City Manager and directors
of several city departments. Upon review, we have marked the infonnation that may be
withheld under section 552.111 ofthe Govemment Code. However, we find the remaining
infonnation is mainly factual, and the city has failed to demonstrate how it constitutes

2 As our ruling is dispositive, we need not address your remaining argument for this infOlmation.
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internal communications consisting of advice, opinion, or recommendation that reflect the
policymaking processes of the city. Accordingly, no portion of the remaining information
may be withheld on this basis.

Finally, we note that an interested third party is allowed ten business days after the date of
its receipt ofthe governmental body's notice lUlder section 552.305(d) to submit its reasons,
if any, as to why requested infohllation relating to th~t pmiy should be withheld from
disclosure. See Gov't Code § 552.305(d)(2)(B). As ofthe date ofthis decision, tIns office
has not received conespondence from any of the thirdpaliies. Thus, we have no basis to
conclude that the release of ally portion of the submitted infonnation would implicate their
proprietary interests. See id. § 552.110; Open Records Decision Nos. 661 at 5-6 (1999)
(stating that business enterprise that claims exception for cOlmnercial or financial
infonnation lUlder section 552.11 O(b) must show by specific factual evidence that release of
requested information would cause that party substalltial competitive hann), 552 at 5 (1990)
(paliymust establishprimafacie case that infonnation is trade secret). Accordingly, the city
may not withhold any ofthe remaining information based on the proprietary interests ofthe
third parties.

In summary, the city may withhold the infonnation you have marked lUlder section 552.107
of the Government Code and the infonnation we have marked lUlder section 552.111 ofthe
Government Code. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts 'as presented to us; therefore, this ruling must not be relied upon as a. previous
determination regarding any other information or any other circumstallCes.

Sincerely,

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex or1.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Chris Schulz
Assistant Attorney General
Open Records Division

CS/cc
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Ref: ID# 334700

Enc. Submitted docmnents

cc: Requestor'
(w/o enclosures)

Mr. Ruben Rodriguez
Vice President
Faullmer USA, Inc ..
1700 Rio Grande
Austin, Texas 78701
(w/o enclosures)

Ms. Laura Roe
Vice President
Lankmark Organization
1700 Rio Grande
Austin, Texas 78701
(w/o enclosures)

Ms. Tiffany A. Ledbetter.
Manager of Development
Hyatt Development Corporation
200 West Madiso.n Street
Chicago, illinois 60606
(w/o enclosures)

Mr. Collin E. Barr
Vice President for Development
Ryan Companies US, Inc.
50 South Tenth Street, Suite 300
Minneapolis, Minnesota 55403-2012
(w/o enclosures)

Mr. Dominic J. Adducci
Mesh'ow Stein Development Services, Inc.
350 North Clark Street
Chicago, illinois 60610
(w/o enclosures)
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Mr. Clayton C. Elliott
Senior Vice President
Hines
13355 Noel Road, Suite 250
Dallas, Texas 75240
(w/o enclosures)

Mr. Ronald W. Waclaow
Executive Vice President
Related Lodging Group
625 Madison Avenue
New York, New York 10022
(w/o enclosures)

Mr. Martin S. Burger
Executive Vice President
Related Lodging Group
625 Madison Avenue
New York, New York 10022
(w/o enclosures) .

Mr. Chris Port
Vice President
Starwood Hotels & Resorts
2231 East Camelback Road, Suite 400
Phoenix, Arizona 85016
(w/o enclosures)

Mr. Scott Johnson
Vice President, Acquisitions and Development
Omni Hotels
420 Decker Drive
Irving, Texas 75062-3952
(w/o enclosures)

. Mr. Thomas Storey
Executive Vice Presidel~t for Development
Fairmont Hotels & Resorts
P.O. Box 40
Toronto, Ontario
M5K1B7
Canada
(w/o enclosures)
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Mr. Christopher Rose
Vice President
Relmaisance Hotels & Resorts
Maniott International
7200 Bishop Road, Suite 200
Plano, Texas 75024
(w/o enclosures)

Ms. Amanda Rupeli
Vice President
HVS International
2601 Sagebmsh Drive, Suite 101
Flower M01Uld, Texas 75028

. (w/o enclosures)


