
ATTORNEY GENERAL OF TEXAS

GREG-ABBOTT

FebrualY 12, 2009

Ms. Marney Collins Sims
General Counsel
Cypress-Fairbanks Independent School District
P.O. Box 692003
Houston, Texas 77269

0R2009-01927

Dear Ms. Sims:

You ask whether certain information is subject to required public disclosure lUlder the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your requestwas
assigned ID# 333537.

The Cypress-Fairbanks Independent School District (the "district") received two requests
for 1) a specified contract regal'ding Proposal #07-09-9610, a request for phannacy benefit
management services; 2) a list ofall third parties who responded to the RFP; 3) copies ofall
proposals submitted; 4) copies of all of the best and final offers and follow-up docmnents;
and 5) information produced by the district during the review process for the proposals
received. You state you have released some of the requested infornlation, and the district
does not have infonnation responsive to item 4. The Act does not require a govenunental
body to disclose information that did not exist at the time the request was received or to
create responsive information. See Econ. Opportunities Dev. COlp. v. Busta711,ante, 562
S.W.2d' 266 (Tex. Civ. App.- San Antonio 1978, writ dism'd); Open Records Decision
Nos. 605 at 2 (1992), 555 at 1 (1990), 452 at 3 (1986), 362 at 2 (1983). You state the
submitted infonnation maybe excepted from disclosure under sections 552.101 and 552.110
ofthe Government Code but make no arguments in support ofthese exceptions. In addition,
you believe the requests for infornlation may implicate the proprietary interests ofAetna Life
Insurance Company ("Aetna"); CaremarkPCS Health, L.P. ("Caremark"); Catalyst RX
("Catalyst"); CIGNA Health Care ("CIGNA"); Envision Phannaceutical Services, Inc.
("Envision"); Express SClipts, Inc. ("Express"); 'Dmoviant, Medco Health Solutions, D1C.
("Medco"); PTRX, Inc. ("PTRX"); Script Care; Ltd. ("Script Care"); SXC Health Solutions,
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Inc. ("SXC"); andWalgreens Health Initiatives, Inc. ("Walgreens"), You state you have
notified t1le third parties of the requests for infol11lation and of their right to submit
arguments to this office as to ,"vhy the requested information should not be released. See
Gov't Code § 552.305(d); see also Open Records Decision No. 542 (1990) (statutory
predeoessorto section 552.305pelmitsgovernmentalbody to rely on interested third party
to raise and explain applicability of exception in the Act in celtain circumstari.ces). We have
received arguments fi'om Aetna, Caremark, Express, Innoviant, Medco, PTRX, Script Care,
SXC, and Walgreens. We have considered these arguments and reviewed the submitted
infonnation.

Vie note an interested third-party is allowed ten business days after the date of its receipt of
the governmental body's notice under section 552.305(d) to submit its reasons, if any, as to
why requested information relating to that party should be withheld from disclosure. See
Gov't Code § 552.305(d)(2)(B). As of the date ofthis letter Catalyst, ClGNA, and Envision
have not submitted any comments to this office explaining how release of the submitted
information would affect their proprietary interests. Therefore, these companies have not
provided us with any basis to conclude they have a protected proprietary interest in any of
the submitted infonnation. See iel. § 551.11 O(b) (to prevent disclosure of commercial or
financial infonnation, party must show by specific factual or evidentiary material, not
conclusory or generalized allegations, it actually faces competition and substantial
competitive injury would likely result from disclosure); Open Records Decision Nos. 639
at 4 (1996), 552 at 5 (1990) (party must establish prima facie case that infomlation is trade
secret), 541 at 3 (1990). Therefore, the district may not withhold the infonnation related to
Catalyst, CIGNA, or Envision on the basis ofany proprietary interest tbese parties may have
in the infonnation,

Next, we noteIJ.uloviant argues pOltions of the infonnation are marked as cO,nfidential or
were submitted to the district with the understanding the infomlation would remain
confidential. IJ.lfol111ation is not confidential under the Act simply becaus.e the paliy
submitting the infol111ation anticipates or requests that it be kept confidential. See Indus.
Foun.d. v. Tex, Indus. Accident Eel., 540 S.W. 2d668, 677 (Tex. 1976). .In other words, a
govemmental body CalUlot, through an agreement or contract, overrule or repealprovisions
ofthe Act. See Attol11eyGeneral OpinionJM-672 (1987); Open Records.DecisionNos. 541
at 3 (1990) ("[T]he obligations of agovemmentar body under [the predecessor to the Act]
cannot be compromised simply by its decision to enter into a contract. "), 203 at 1 (1978)
(mere expectation of confidentiality by person supplying infom1ation does not satisfy
requirements of statutory predecessor to Gov't Code § 552,110). Consequently, unless the
info1111ation .at issue comes within ail exception to disclosure, it TI1uSt be Teleased,
notwithstanding any expectation: or agreement to the contrary.

The following companies seek to withhold certain infol11lation :6.-om the requestors that the
district did 110t submit to us forreview: 1) PTRX's CIQ [01111; 2) Il1l1oviant's and Medco '8

Exhibit B containil;1g repriced claims; and 3) Express' customer list and Phamlacy Benefit
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Management Services Follow-up. Accordingly, this decision does not address such
infol1nation. -See Gov't Code § 552.301 (e)(1)(D) (govemmental bodyrequestlI1gdecision
from attorney general must submit copy ofspecific infol1nation requested, or representative
sample, if voluminous amount of infol111ation \-vas requested).

Walgreens claims its .proposal is excepted from disclosure under section 552.1 04 of the
Govermnent Code, Section 552.1 04 excepts fro111 disclosure infol1nation that, if released,
would give an advantage to a competitor or bidder, Gov't Code § 552.104, Section 552.104
is a discretionary exception that protects only the interests of a governmental body as
distinguished from exceptions which are intended to protect the interests ofthird parties, See
Open Records Decision Nos. 592 (1991) (statutory predecessor to section 552.104 designed
to protect interests of a govemmentalbody in a competitive situation, and 110t interests of
private parties submitted infol1nation to the govemment), 522 (1989) (discretionary
exceptions in general). Because the district did not assert section 552.104, the district may
not withhold Walgreens' infol111ation pursuant to section 552.104. See ORD 592
(govemmental body may waive section 552.104).

Aetna, Caremark, Express, lnnoviant, Medco, PTRX, Script Care, SXC, and Walgreens
assert some oftheir infol1nation is excepted under section 552,110 ofthe Government Code.
This sectionprotects the proprietary interests ofprivate parties by excepting :6.'0111 disclosure
two types of infomlation: trade secrets and commerciaJ or financial infoll.llation the release
ofwhich would cause a third party sllbstantial competitive haml. Section 552.110(a) of the
Govel11l11ent Code excepts from disclosure "[a] trade secret obtained from a person and
privileged or confidential by statute or judicial decision." The Texas Supreme Court has
adopted the definition of trade secret fro111 section 757 of the Restatement of Torts. Hyde
Corp, v, Huffi.nes, 314 S.W.2d 763 (Tex. 1958); see also Open Records.Decision No. 552
aU (1990). Section?5? provides a trade secret is:·

any fomlUla, 1Jattem, device or compilation ofinfomlation which is used in
one's business, and which gives him an oppoliunity to obtain an advantage
over competitors who do not lQ101'" or use it It may be a f01111Ula for a
chemical compound, a process of manufacturing, treating or -preserving
materials, a pattel11 for a machine or other device, or a list of customers. It
differs from other secret infol1nation in a business ... in that it is not simply
infol1natiol1 as to single or ephemeral events in the conduct of the
business ... [It may] relate to the sale ofgoods or to other operations in the
business, such as a code for detel111ining discounts, rebates or 'other

,concessions in aprice list or catalogue, or a list of specialized customers, or
a method ofbooldceeping or other office management

Restatements of Torts§ 757 cmt b (1939); see also Huffines, 314 S,vV.2d at 776.
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There are six factors to be assessed in dete1111ining whether infol111ation qualifies as a trade
secret:

(1) the extent to vvhicb the infol1nation is known outside of the company;

(2) the extent to which it is known by employees and others involved in the
company's business; .

(3) the extent of measures taken by the company to guard the secrecy of the
infoDnation;

(4) the value of the infol111~tion to [the company] and its competitors;

(5) the amount Of effort or money expended by the company in developing
the infol11lation;

(6) the ease or difficulty with which the infol111ation could be properly
acquired or duplicated by others. -

Restatement of Torts § 757 cmt. b .(1939); see also Open Records Decision Nos. 319 at 2
(1982),306 at 2 (1982),255 at 2 (1980). This office must accept a claim that infoDnation
subject to the Act is excepted as a tTade secret if a prima facie case for exemption is made
and no argument is submitted that rebuts the claim as a matter oflaw..However, we cannot
conclude section 552.11 O(a) is app licable unless it has been shown the infol111ation meets the
definition of a trade secret and the necessary factors have been demonstrated to establish a
trade secret claim. Open Records Decision No. 402 (1983). Ifthe goveI11mental body takes
no position on the application of the "trade secrets" aspect of section 552.11 0 to the
infol11lation at issue, this office will accept a private person's claim for exception as valid
under section 552.11 O(a) if the person establishes.aprima facie case for the exception, and
no one submits an argument that rebuts the claim as a matter of law. See Open Records
Decision No. 552 at 5 (1990).

Section 552.11 O(b) protects "[cJommercial or financial infoDnation for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive hal111 to the person from whom the infoDnation was obtained[.]" Gov't Code
§552.11 O(b). This exceptiqn to disclosure requires a specific factual or evidentiary showing,
llot conclusory or generalized allegations, that substantial competitive injury would likely
Tesult from Telease of the infoI11lationat issue. IeZ. § .552.110(b); See also Open Records
Decision No. 661 at5-6 (1999) (business enterprisemust show by specific factual evidence
that Telease of infolmation would cause it substantial competitive hann).

Afterreviewing the infonnation at issue and the arguments oftlle interested third parties, we
conclude Aetna, Caremark, Innoviant, Medco, SCllpt Care, SXC, Express, PTRX, and
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Walgreens have demonstrated release of certain infonnation would result in substantial
competitive h~trln to them for purposes of section 552.l10(b). We have marked the
infonnation that must be withheld on this basis. However. we find the companies have made
only conclusory allegations that release of their remaining infonnation Vi/ould result in
substantial competitiveharniand have not provided· a specificfactual.or evidentiaryshovving
to support this allegation. See Open Records Decision No. 509 at 5 (1988) (because costs,
bid specifications, and circumstances would change for future contracts, assertion that release
of bid proposal might give competitor unfair advantage on future contracts was entirely too
speculative). We also note the pricing infonnation of a vvinning bidder, in this instance
PTRX, is not excepted under section 552.11 O(b). See Open Records Decision No. 514
"9(")' / ". I' . 1 . . . r1 h '(1 ~ 00) (.PUDllC las lllterest 111 GlOlvmg pnces cllargeu uJ' government contractors); see
generalzv Freedom ofInf0l111ation Act Guide & Privacy Act Overview at 219 (2000) (federal
cases applying analogous Freedom oflnfonnation Act exemption reason disclosure ofprices
charged govemment is a cost of doing business with govemment). Moreover, the terms of
a contract with a govemmental body are generally not excepted from public disclosure. See
Gov't Code § 552.022(a)(3) (contract involving receipt or expenditure of public funds
expressly made public); Open Records Decision No. 541 at 8 (1990) (public has interest in
knowing terms of contract with state agency).

Fmihe11110re, Medco and PTRX have made a prima facie showing thatpOliions of their
remaining infol111ation, which we have marked, are protected trade secret info1111ation;
therefore, the district must vvithhold the marked infonnation under section 552.11 O(a).
However, we find the other seven companies have not shown the remaining infomlation at
issue meets the definition of a trade secret or demonstrated the necessary factors to establish
a trade secret claim. See Open Records Decision No. 319 at 3 (1982) (statutory predecessor
to section 552.11 ogenerally not applicable to infOm1ation relating to organization and
persOlmel, market studies, professional references, qualifications and experience, and
pricing). Thus, the district may not withhold the remaining infol111ation under
section 552.11 O(a).

Caremark also argues a pOliion of its proposal fits the definition of a trade secret fOlind in
section 1839(3) of title 18 of the United States Code, and indicat~s this infOlmation is
therefore confidential under sections 1831 and 1832 of title 18 of the United States Code.

. See 18 U.S. C. §§ 1831, 1832, 1839(3). Section 1839(3) provides in relevant pari:

(3) the teml "trade secret" nleans all f01111s and types of financial, business,
scientific, technical, econonlic, or engineering infol111ation, including
patterns,plans, compilations, program devices, fonnulas, designs, prototypes,
methods, techniques, processes, procedures, programs, or codes ... if-

(A) the owner thereof has taken reasonable measures to keep such
inf01111ation secret; and
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(B) the inf01111ation derives independent economic value, actual or
potential, from not being generally lmown to, and not being readily
ascertainable through proper means by, the public[.]

. Iet.§ 1839(3). Section 1831 provides criminalpenaltiesfoT tb~ uw:tuilimizeddis.clQs!-lIe of
trade secrets to foreign govemments, instrumentalities, or agents. ld. § 1831. Section 1832
provides criminal penalties for the unauthorized appropriation of trade secrets related to
products produced for or placed in interstate or foreign commerce. let. § 1832. We find
Caremark has not demonstrated the infol111ation at issue is a trade secret for purposes
of section 1839(3). Accordingly, we need not dete1111ine whether release of Caremark's
infoTI11ation in this instance 'l/Quld be a violation of section 183101' 1832 of title 18 of tbe
United States Code.

\II!e 'note the remaining submitted inf01111ation contains insurance policy numbers, a bank
account number, and a routing number that are excepted from disclosure under
section 552.136 of the Govemment Code. l Section 552.136 states that "[n]otwithstanding
any other provision of this chapter, a credit card, debit card, charge card, or access device
number that is collected, assembled, or maintained by or for a govemmental body is
confidential." Gov't Code § 552. 136(b). Accordingly, the district must withhold these
access device numbers, which we have marked, under section 552.136 of the Government
Code.

Finally, we note some ofthe materials at issue may be protected by copyright. A custodian
ofpublic records must comply with the copyright law and is not required to fmnish copies
ofrecords that are copyrighted. Attorney General Opinion JM-672 (1987). A govemmental
body must allow inspection of copyrighted materials unless an exception applies to the
information. Ie!. If a member ofthe public wishes to make copies of copyrighted materials,
the person must do so unassisted by the govenUllental body. In making copies, the member
of the public assumes the duty of compliance with the copyright law and the risk of a
copyright infringement suit. See Open Records Decision No. 550 (1990).

In sununary, the district must withhold the proprietary infonnation we have marked under
section 552.110 and the illsmance policy numbers, banking account number, and Touting
number we have marked under section 552.136 of the Goven.1l11ent Code. The remaining
infoTI11atiol1 must be Teleased; however, in releasing the infonnation that is copyrighted, the
district must comply with applicable copyright law.

IThe Office ofthe Attomey General will raise a mandatory exception on beha1f of a govemmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987),470 (1987).
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This letter ruling is limited to the particular infonl1ation at issue in this request and limited
to the facts as presented to 11S; therefore, this i-uling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

····This rnlingtriggers importantdeadlinesregal'ding·th@rightsand. responsibilities of the
govenul1ental body and ofthe requestor. For more infonnation conceming those rights and
responsibilities, please visit our 'website at http://www.oal!:.state.tx.us/open/imlex or1. DhD,
or call the Office of the Attorney General's Open Govenmlent Hotline, toll free,
at (877) 673-6839. Questions concerning the alJo'wable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
tl
1'le A t'L'~'J:le'l (Co"o"a1 "t' (~1'')\ i.! '7 ':;'- ')L107..rJ.. VI ;; U\,...rll\,..olC.l (.L \-'l.":-) I..J ..... 1,/ •

Sincerely,

Yen~Ha Le
Assistant Attomey General
Open Records Division

"l.'RL/cc

Ref: ID# 333537

Ene. Marked documents

c: . 2 Requestors
(w/o enclosures)

Mr. Richard L. Josephson
Ms. Cheri Thomas
Baker Botts LLP
One Shell Plaza
910 Louisiana
Houston, Texas 77002-4995
(w/o enclosures)

Mr. Gregory D. Webb
President & CEO
PTRX
.4590 Locldlill Selma
San Antonio, Texas 78249
(w/o enclosures)

Mr. Gerald W. COlmor
Regional General Counsel
Aetna
2777 Stemmons Freeway
Dallas, Texas 75207
(w/o enclosures)

Mr. Barry Wood
Chief Financial Officer
PTR)(
4590 Lockhill Selma
San Antonio, Texas 78249
(w/o enclosures)
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Mr. Jo1ll1 '\V. Johnson
Orgain Bell & Tucker LLP
P.O. Boxl?51
Beaumont, Texas 77704-1751
(w/o enclosures)

Mr. Robert H. Griffith
Foley & Lardner LLP
321 North Clark Street, Suite2800
Chicago, Illinois 60610-4764
(w/o enclosures)

Mr. Kevin Maroney
Associate General Counsel
lJ1V[R

11 Scott Street, Suite 100
Wausau, Wisconsin 54403-4808
(w/o enclosures)

Mr. Glem1 M. Jasper
Regional Vice President
Envision Phanllaceutical Services
1901 Split Mountain
CanyonLake, Texas 78133
(w/o enclosures)

Ms. Sara Barton
Walgreens Health Initiatives
J411 Lake Cook Road, MS L319

'Deerfield, mh'lois· 60015
(w/o enclosures)

Ms. Melissa J. Copeland
Williams Mullen
P.O. Box 19764
Raleigh, NOlih Carolina 27619
(w/o enclosures)

Cliff Benllan
Senior .Vice President
General Counsel
SXC Health Solutions, Inc.
2441 Wanenville Road, Suite 610
Lisle, Illinois 60532-3642
(w/o enclosures)


