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Ms. Ellen H. Spalding
Feldman, Rogers, Morris & Grover, L.L.P.
5718 Westheimer Road, Suite 1200
Houston, Texas 77057

0R2009-01957

Dear Ms. Spalding:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Govenunent Code. Your request was
assigned ID# 335796.

The KIPP Houston Charter School (the "school"), which you represent, received a request
for six categories ofinformation pertaining to the performance ofthe school's transportation
services company. You state you have no information responsive to a portion ofthe request. 1

You claim the submitted infonnation is excepted from disclo'sure under
sections 552.103, 552.130, and 552.137 ofthe Government Code. We have considered the
exceptions you claim and reviewed the submitted representative sample ofinformation.2

Initially, we note that the submitted infonnation includes documents that are subject to
section 552.022 of the Govenunent Code. Section 552.022 provides, in relevant part:

I The Act does not require a governmental body that receives a request for information to create
infonuation that did not exist when the request was received, create responsive inf01111ation, or obtain
inf01111ation that is not held by or on behalf of the school. See Econ. Opportunities Dev. CO/po v.
Bilstamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open Records
Decision No. 452 at 3 (1986).

2 We assume that the representative sample ofrecords submitted to tIllS office is tnlly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). TIllS open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of inf01111ation than that submitted to this
office.
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(a) Without limiting the amotmt or kind of infonnation that is public
infonnation under this chapter, the following categories of infOlmation are
public infonnation and not excepted fl.-om required disclosure under this
chapter unless they are expressly confidentialtmder other law: ,

.··_-~~~----·--1rra-comple1ea· repoft~alLdtt~eva1TIatton; orlhvestlgatloffmade-Of~~·-~-------_·_·~· __J
for, or by a govennnental body, except as provided by Section
552.108[.]

Gov't Code § 552.022(a)(1). A portion ofthe submitted information constitutes completed
reports made by or for the school. A completed report must be released tmder
section 552.022(a)(1) tmless the information is excepted from disclosure under
section 552.108 or expressly confidentialtmder other law. We have marked the completed
repOlis that are subject to section 552;022. You claim that the submitted infOlmation is
excepted from disclosure tmder section 552.103 of the Govemment Code. However, this
section is a discl:etionary exception under the Act and do not constitute "other law" for
purposes of section 552.022. See Dallas Area Rapid Transit v. Dallas Morning News, 4
S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (govemmental body may waive
section 552.103); see also Open Records Decision No. 665 at 2 n.5 (2000) (discretionary
exceptions generally). Accordingly, the school may not withhold the infonnation subject to
section 552.022 under section 552.103 of the Govemment Code. However, because
sections 552.130 and 552.137 are "other law" for purposes of section 552.022, we will
address your arguments regarding these sections for the infonnation that is subject to
section 552.022. We will also consider your exceptions to disclosure ofthe infonnation not
subject to section 552.022(a)(1).

Section 552.103 of the Government Code provides in pali as follows:

(a) Infonnation is excepted from [required public disclosure] if it is
infonnation relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) Infomlation relating to litigation involving a govemmental body or an
officer or employee of a govennnental body is excepted from disclosure
tmder Subsection (a) only ifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public infonnation for
access to or duplication of the infOlmation.

Gov't Code § 552.1 03 (a), (c). The govermnental body has the burden ofproviding relevant
facts and doclUnents to show that the section 552.103(a) exception is applicable in a
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particular situation. The test for meeting tIns burden is a showing that (1) litigation is
pending or reasonably anticipated on the date the govel11mental bodyreceived the request for
infol111ation and (2) the infonnation at issue is related to that litigation. Univ. ofTex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard
v. Houston Post Co., 684 S.W.2d210, 212 (Tex. App.~Houston [1st Dist.] 1984, writrefd

~ii.r:e.);OpenRecofdsDeCisiohNo.SSrar4(1990).-Tliegovernmentalbodymustmeet botlr
prongs ofthis test for infOlmation to be excepted lmder section 552.103(a).

The question ofwhether litigation is reasonably anticipated must be detel111ined on a case-by­
case basis. See Open Records Decision No. 452 at 4 (1986). To establish that litigation is
reasonably anticipated, a govemmental body must provide this office "concrete evidence
showing that the claim that litigation may ensue is more than mere conjecture." Open
Records Decision No. 452 at 4 (1986). Concrete evidence to support a claim that litigation
is reasonably anticipated may include, for example, the governmental body's receipt of a
letter containing a specific threat to sue the govenllnental body from an attol11ey for a
potential opposing party. Open Records Decision No. 555 (1990); see Open Records
Decision No. 518 at 5 (1989) (litigation must be "realistically contemplated"). In addition,
this office has concluded that litigation was reasonably anticipated when the potential
opposing party took the following objective steps toward litigation: filed a complaint with
the Equal Employment OppOlilmity Commission, see Open Records Decision
No. 336 (1982); hired an attorney who made a demand for disputed payments and threatened
to sue ifthe payments were not made promptly, see Open Records Decision No. 346 (1982);
and threatened to sue on several occasions and hired an attol11ey, see Open Records Decision
No. 288 (1981). On the other hand, tIns office has determined that if an individual publicly
threatens to bring suit against a governmental body, but does not acttlally take 0 bjective steps
toward filing suit, litigation is not reasonably anticipated. See Open Records Decision
No. 331 (1982).

In this instance; you state that the Goodman Bus Service ("Goodman") recently lost a bid to
provide the school with transportation services. You state that Goodman has filed a lawsuit
against the winning bidder, and you provide documentation showing that Goodman's
attol11ey threatened the school with civil litigation before t1?-is request for information was
received. Based on your representations and the submitted documents, we agree that the
school reasonably anticipated litigation with Goodman on the date it received the present
request for infonnation. You further state that the submitted infonnation is related to the
RFP, the contract award to the wiiming bidder, and the beliefthat the contract was awarded
improperly. Accordingly, we also find that the infonnation at issue is related to the
anticipated litigation. Accordingly, the school may withhold the infOlmation that is not
subject to section 552.022(a)(I) of the Govemment Code under section 552.103 of the
Government Code.

We note, however, that once infonnation has been obtained by all pmiies to the anticipated
litigation through discovery or otherwise, no section 552.1 03 (a) interest exists with respect
to that information. OpenRecords DecisionNos. 349 (1982),320 (1982). Thus, information
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that has either been obtained from or provided to the opposing party in the anticipated
litigation is not excepted from disclosure under section 552.1 03 (a), and it must be disclosed.
Further, the applicability of section 552.1 03 (a) ends when the litigation has concluded or is
no longer reasonably anticipated. Attorney General Opinion MW-575 at 2 (1982); Open
Records Decision Nos. 350 at 3 (1982),349 at 2 (1982).

You assert that some ofthe remaining infonnation which is subject to section 552.022(a)(l)
is excepted under section 552.130 ofthe Goven1111ent Code, which provides that infornlation
relating to a motor vehicle operator's license, driver's license, motor vehicle title, or
registration issued by a Texas agency is excepted from public release. Gov't Code
§ 552.130(a)(1), (2). We note, however, that section 552.130 does not apply to out-of-state
motor vehicle record infonnation. Accordingly, except for the infonnation we have marked
for release, the school must withhold the infonnation you have marked, as well as the
additional infOlmationwe have marked, under section 552.130.

Section 552.137 makes certain e..:mail addresses confidential, providing the following:

(a) Except as otherwise provided by this section, an e-mail address of a
member of the public that is provided for the purpose of communicating
electronically with a govenllnental body is confidential and not subject to
disclosure under this chapter.

(b) Confidential infonnation described by this section that relates to a
member of the public may be disclosed if the member of the public
affinnatively consents to its release.

(c) Subsection (a) does not apply to an e-mail address:

(1) provided to a governmental body by a person who has a
contractual relationship with the govenllnental body or by the
contractor's agent;

(2) provided to a governmental body by a vendor who seeks
to contract with the governmental body or by the vendor's
agent;

(3) contained in a response to a request for bids or proposals,
contained in a response to similar invitations soliciting offers
or infonnation relating to a potential contract, or provided to
a governmental body in the course ofnegotiating the tenns of
a contract or potential contract; or
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(4) provided to a govel11mental body on a letterhead,
coversheet, printed docmnent, or other document made
available to the public.

(d) Subsection (a) does not prevent a govel11mental body from disclosing an
e-iii-ail addiessf6f anyreas6nlo-anot1fer-goverhn:iefital bodY-0f-to-a~federat
agency.

Gov't Code § 552.137. Under section 552.137, a govel11mental body must withhold the
e-mail address of a member ofthe general public, unless the individual to whom the e-mail
address belongs has affim;tatively consented to its public disclosure. See id. § 552.137(b).
The types of e-mail addresses listed in section 552.137(c) may not be withheld under
section 552.137. Likewise, this section i~ not applicable to an institutional e-mail address,
an Intemet website address, or an e-mail address that a govenunental entitymaintains for one
of its officials or employees. You state that the owner ofthe e-mail address at issue has not
affirmatively consented to its public disclosure. Therefore, the school must generally
withhold the personal e-mail address you have marked under section 552.137. However, to
the extent the personal e-mail address belongs to an employee of an entity with which the
school has a contractual relationship, or falls under any ofthe other exceptions listed under
subsection 552.137(c), the e-mail address may not be withheld under section 552.137.

We note that some of the remaining information includes insurance policy nmnbers.
Section 552.136(b) of the Government Code provides that "[n]otwithstanding any other
provision ofthis chapter, a credit card, debit card, charge card, or access device number that
.is collected, assembled, or maintained by or for a governmental body is confidential."3 fd.
§ 552.136, The school must withhold the insurance policy numbers that we have marked
under section 552.136.

hl summary, the school may withhold the infonnation not subject to section 552.022(a)(1)·
under section 552.103 ofthe Govemment Code. Except for the infonnation we have marked
for release, the school must withhold the infonnation you have marked, as well as the
additional information we have marked, under section 552.130 of the Government Code.
The school must withhold the infonnation you have marked under section 552.137 of the
Government Code unless the e-mail address falls under one of the exceptions listed tmder
subsection 552.137(c). The school must withhold the infonnation we have marked tmder
section 552.136 of the Govemment Code. The remaining infonnation must be released.

This letter mling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, tIns mling must not be relied upon as a previous
determination regarding any other infonnation or any other circumstances.

3 The Office of the Attomey General will raise a mandatory exception on behalf of a govemmental
body, but ordinarily will not raise other exceptions. Open Records DecisionNos. 481 (1987),480 (1987), 470
(1987).
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This mling triggers impOliant deadlines regarding the rights and responsibilities of the
govemmental body and ofthe requestor. For more infOlmation concel11ing those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attol11ey General's Open Govemment Hotline, toll free,

______ at (877) 673-6839. Questions conceming the allowable charges for providing public
-illfonnatio-ri undertlleA6fmlisfbe(l-i.reCfedfotlieCosfRl:ife-sAailliiiisfrafofofUieOfficeoC -- .. -------

the Attol11ey General at (512) 475-2497.

Sincerely,

;Y-;
Chris Schulz
Assistant Attol11ey General
Open Records Division

CS/cc

Ref: ID# 335796

Enc. Submitted documents

cc: Requestor
(w/o enclosures)


