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February 13, 2009

Ms. P. Annstrong
Assistant City Attorney
City ofDallas
1400 South Lamar
Dallas, Texas 75215

0R2009-01963

Dear Ms. Annstrong:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 333702 (Open Records Request: 2008-7826).

The Dallas Polic~ Department (the "department") received a request for the internal affairs
investigation regarding a named officer. Youclaim that portions of the submitted
information are excepted from disclosure under sections 552.101,. 552.108, 552.130,
and 552.136 of the Govenllnent Code. We have considered the exceptions you claim and
reviewed the submitted representative sample of infonnation. We have also received and
considered comments from the requestor. See Gov't Code § 552.304 (interested party may
submit comments stating why infonnation should or should not be released). 1

As a preliminary matter, the requestor argues the department failed to comply with the
ten-business-day deadline prescribed by section 552.301(b) of the Government Code.
Pursuant to section 552.301 (b), a goven1l11ental body must ask for a decision fi'om tIns' office
and state the exceptions that apply no later than the tenth business day after the date of

'We assume that the represeiltative sample of records submitted to tllis office is tmly representative
of the requested records as a whole. See Opell Records Decision Nos. 499 (1988), 497 (1988). Tllis open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of infomlation than that subnlitted to this
office.
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receiving the written request. Id. § 552.301(b). The department received the request on
November5, 2008. The depmiment submitted its request for an open records decision to this
office via facsimile on November 19, 2008; therefore, we find the department complied with
the procedural requirements of the Act.
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Next, the requestor argues the department has previouslydisclosed the requestedinformation~--------~-
to the requestor's client and may not now withhold the information under section 552.108
of the Govenunent Code, adiscretionary exception. The Act does not pennit the selective
disclosure of infonnation. See id. §§ 552.007(b), .021; Open Records Decision No. 463
at 1-2 (1987). Ifinformationhas been voluntarily released to any member ofthe public, then
that same information'maynot subsequentlybe withheld from another member ofthe public,
unless public disclosure ofthe infonnation is expressly prohibited by law or the infonnation
is confidential under law. See Gov't Code § 552.007(a); Open Records Decision Nos. 518
at 3 (1989),490 at 2 (1988). In this instance, we find there has not been a voluntary release
ofthe infonnation Cl-t issue for purposes of section 552.007.

The requestor also argues his client has a right ofaccess to his own personnel file. We note
that section 552.023 provides that a person or a person's authorized representative has aright .
of access to information that is excepted from public disclosure tmder laws intended to
protect that person's privacy interest. Gov't Code § 552.023. Here, the department asselis
portions of the submitted information are subject to sections 552.101, 552.108, 552.130,
and 552.136. A requestor does not have a right of access under section 552.023 to

. .
information that is protected from public disclosure by a law that is not based exclusively on
the requestor's privacy interests. See, e.g., Open Records Decision Nos. 603 at 2-3 (1992)
(no section 552.023 right of access to information encompassed by Health & Safety Code
§ 142,009, which protects integrity of investigatory process as well as individual's privacy
interests), 587 at 3-4 (1990) (no right of access to information protected by former Fam.
Code § 34.08, which protected law enforcement interests). The requestor generally has a
right of access to his client's information that is subject to sections 552.130 and 552.136
because these exceptions protect privacy interests. However, the requestor does not have a
right of access to infonnation pertaining to other individuals that is subject to
sections 552.130 and 552.136. FUliher, section 552.1 08 protects law enforcement interests,
not privacy interests and section 552.101 in conjunction with section 550.065 of the
Transportation Code also does not protect privacyinterests. The requestor also claims he has
a right of access to this information pursuant to Greene v. McElroy, 360 U.S. 474, (1959).
We note Greene does not give the requestor or his client a right ofaccess to this information.
Further, it is beyond the scope of the Act to detennine an individual's due process right of
access. Accordingly, the requestor does not have a right of acce?s to the entirety of the
submitted information.

We note the submitted infonnation includes an accident repOli fonn that appears to have
been completed pursuant to chapter 550 of the TrmlspOliation Code. See Trmlsp.
Code.§ 550.064 (officer's accident report). Section 550.065(b) states except as provided by
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subsection (c), accident repOlis are p11vileged and confidential. Section 550.065(c)(4)
provides for the release of accident repOlis to a person who provides two of the following
three pieces of infonnation: (1) date ofthe accident; (2) name of any person involved in the
accident; and (3) specific location ofthe accident. Id. § 550.065(c)(4). Under tIns provision,

_____the T~xas Department ofTransportation or another governmental entity is required to release
a copyofan accrdent reporEto-aperson who provid-es-theagency-witlitwo or more pieces
ofinformation specified by the statute.2 Id. In this instance, the requestor has not provided
the department with at least two of the three items of infonnation specified by
section 550.065(c)(4). Therefore, the department must withhold the submitted accident
report you have marked pursuant to section 550.065(b) ofthe Transportation Code.

We will now address your argument under section 552.108 of the Government Code.
Section 552.108(a)(1) excepts from disclosure "[i]nformation held by a law enforcement
agency or prosecutor that deals with the detection, investigation, or prosecution ofcrime ...
if ... release of the information would interfere with the detection, investigation, or
prosecution of crime[.]" Gov't Code § 552.108(a)(I). Generally, a governmental body
claiming section 552.108(a)(1) must reasonably explain how and why the release of the
requested information. would interfere with law enforcement. See id.
§§ 552.108(a)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). In

. this instance, the submitted information is related to all internal affairs investigation.·
Section 552.108 is generally not applicable to records ofan administrative investigation that
did not result in a criminal investigation or prosecution. See Morales v. Ellen, 840
S.W.2d 519, 525-26 (Tex. Civ. App.-·EI Paso 1992, writ denied) (addressing statutory
predecessor to Gov't Code § 552.108). You state, however, the internal affairs investigation
is related to a pending criminal prosecution. Based on your representations and our review,
we conclude the release of the information you have marked would interfere with the
detection, investigation; or prosecution ofcrime. See Houston Chronicle Publ'g Co. v. City
of Houston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writ ref'd
n.r.e., 536 S.W.2d 559 (Tex. 1976) (per curiam)(court delineates law enforcement interests
that are present in active cases). Accordingly, the department may withhold the information
you have marked tmder section 5,52.108(a)(I).

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This exception encompasses information another statute' makes
confidential. Section 552.101 encompasses criminallnstory record information ("CHRl")
generated by the National Crime Infonnation Center ("NCIC") or by the Texas Crime
Information Center ("TCIC"), which is confidential. Title 28, part 20 ofthe Code ofFederal
Regulations governs the release of CHRI that states obtain from the federal government or
other stat.es. Open Records Decision No. 565 (1990). The federal regulations allow each

2Transp. Code § 550.0601 ("department" means Texas Department of Transportation).
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state to follow its individual law with respect to CHRI it generates. ld. Section 411.083 of
the Govel11ment Code deems confidential CHRI that the Texas Department ofPublic Safety
("DPS") maintains, except that the DPS may disseminate this infonnation as provided in
chapter 411, subchapter F of the Govel11melit Code. See Gov't Code § 411.083.
Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI;

- - - - --~1iowever, a criffiinaIjustlceagency may not release-CHRI exceprto anomer ctiminalJustlce~~·
agency fo~ a criminal justice purpose. ld. § 411.089(b)(1). Other entities specified in
chapter 411 of the Govel11ment Code are entitled to obtain CHRI from DPS or another
criminal justice agency; however, those entities may not release CHRI except as provided
by chapter 411. See generally id. §§ 411.090,-.127. Thus, any CHRI obtained fromDPS or
any other criminaljustice agencymust be withheld uuder se,ction 552.101 ofthe Govemment
Code in conjunction with Govemment Code chapter 411, subchapter F. See id.
§411.082(2)(B) (term CHRI does not include driving record infonnation). We find a portion
ofthe remaining records is CHRI generatedby TCIC or NCIC. Accordingly, the department
'must withhold the information we have marked pursuant to section 552.101 in conjunction
with section 411.083 ofthe Govemment Code.

Section 552.130 provides infonnation relating to a motor vehicle operator's license, driver's
license, motor vehicle title, or registration issued by a Texas agency is excepted from public
release. ld. § 552.130(a)(1), (2). We agree the Texas license plate and 'driver's license
infonnation you have marked, as well as the infonnation we have marked, must be withheld
under section 552.130.

Section 552~136(b) states "[n]otwithstanding any other provision of[the Act], a credit card,
debit card, charge 'card, or access device number that is collected, assembled, or maintained
by or for a govenunental body is confidential." ld. § 552. 136(b). We understand an
employee's identification number is also used as an employee's credit union bank account
number. Thus, the department must withhold the infonnation you have marked unq.er
section 552.136 of the Govenunent Code.

In summary, the department must withhold the submitted accident report tmder
section 550.065 ofthe Transportation Code. The department may withhold the information
you have marked under section 552.108(a)(1). The department must withhold the CHRIwe
have marked under section 411.083 in conjunction with section 552.101, the marked Texas

I
I

~



Ms. P. Annstrong - Page 5

license plate.and driver's license information under section 552.130, and the employee
identification numbers under section 552.136.3 The remaining information must be released.4

This letter TIlling is limited to the particular infonnation at issue in tIns request and limited
to the facts as presented to us; therefore, tIns TIlling must not be relied upon as a previous

--~----~~

-cretenninaTion regarCling any otlierinformation Of anyotlier-cirClb.nsfances.

This TIlling triggers important deadlines regarding the rights and responsibilities of the
govemmental body and ofthe requestor. For more infomlation conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attomey General's Open Govemment Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
infonnationunder the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General at (512) 475-2497.

Sincerely,

~~J<J'~~
Olivia A. Maceo
Assistant Attorney General
Open Records Division

OM/cc

Ref: ID# 333702

Enc. Submitted documents

cc: Requestor
(w/o eliclosures)

3We note that the submitted inforn1ation contains a social securitY lllU11ber. Section 552.l47(b) ofthe
Government Code authorizes a governmental body to redact a living person's social security number from
public release without the necessity of requesting a decision from this office under the Act.

4We note some of the information being released is confidential and not subject to release to the
general pubic. However, the requestor in this instance has a special right of access to the information. Gov't
Code § 552.023. Because such information may be confidential with respect to the general public, if the
department receives another request for this infOlmation from an individual other than this requestor, the
department should again seek our decision.


