
An Equal Employment Opportunity Employer. Printed on Recycled Papel'

ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

February 24, 2009

Ms. Stephanie S. Rosenburg
General Counsel
Humble Independent School District
P.O. Box 2000
Humble, Texas 77347-2000

0R2009-02392

Dear Ms. Rosenburg:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 335657.

The Humble Independent School District (the "district") received a request for proposals,
tabulations, and correspondence regarding a specified RFP. You state that you have released
some of the requested information. While you raise sections 552.101 and 552.110 of the
Government Code as possible exceptions to disclosure for the submitted information, you
make no arguments as to whether the submitted information is excepted from public
disclosure under those sections. Instead, you state and provide documentation showing, that
you have notified: AON Consulting, Inc. ("AON"); First Financial Capital Corporation,
("Fist Financial"); Willis HRH; Hewitt Consulting ("Hewitt"); Holmes Murphy &
Associates, Inc. ("Holmes Murphy"); McGriff, Seibels & Williams Ins. Services, Inc.
("McGriff'); Mercer; The Segal Company ("Segal"); Valley Risk Consulting ("Valley.
Risk"); and Willis ofTexas, Inc. ("Willis") of the request for information and of their right
to submit arguments to this office as to why the requested information should not be
released.! See Gov't Code § 552.305(d); see also Open Records Decision No. 542 (1990)
(statutory predecessor to section 552.305 permits governmental body to rely on interested

..
IThe district informs this office that it received permission from Fist Financial to release its proposal

in its entirety. Accordingly, the district must release responsive information pertaining to this company to the
requestor.
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third party to raise and explain applicability ofexception in the Act in certain circumstances).
We have received correspondence from Mercer and Hewitt.2 We have considered the'
submitted arguments and reviewed the submitted information.

Initially; we must address the district's obligations under the Act. Pursuant to
section 552.301(b), a governmental body must ask for a decision from this office and state
the exceptions that apply within ten business days ofreceiving the written request. Pursuant
to section 552.301 (e), a governmental body must submit to this office within fifteen business
days of receiving an open records request a copy of the specific information requested or
representative samples, labeled to indicate which exceptions apply to which parts of the
documents. See Gov't Code § 552.301(e)(1)(D). You state that the district received the
request for information on November 24,2008.3 However, you did not request a ruling until
December 15,2008, or submit the information until January 5, 2009. Therefore, we find the
district failed to comply with the procedural requirements of section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body's failure'to
comply with the requirements of section 552.301 results in the legal presumption that the
requested information is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. See Gov1t
Code § '552.302; Hancock v. State Ed. of Ins., 797 S.W.2d 379, 381-82 (Tex~ App.
Austin 1990, no writ) (governmental body must make compelling demonstration to
overcome presumption of openness pursuant to statutory predecessor to section 552.302);
Open Records Decision No. 319 (1982). A compelling reason exists when third-party
interests are at stake or when information is confidential under other law. Open Reco~ds
Decision No. 150 (1977). Because third-party interests are at stake in this ~nstance, we will
consider whether the submitted information is excepted under the Act.

You have submitted correspondence from AON, Homes Murphy, McGriff, Segal, Valley
Risk, Willis HRH, and Willis to the district in which these companies argue that some of '
their information is excepted from disclosure because it privileged, proprietary, or
confidential. We note that information is not confidential under the Act simply'because the
party submitting the information anticipates or requests that it be kept cpnfidential. Indus.
Found. v. Tex. Indus. Accident Ed., 540 S.W.2d 668, 677 (Tex. 1976). In other words, a
governmental body cannot, through a contract, overrule or repeal provisions ofthe Act. See
Attorney General Opinion JM-672 (1987); Open Records Decision Nos. 541 at 3 (1990)
("[T]he obligations of a governmental body under [the predecessor to the Act] cannot be

2We note that Hewitt has submitted the information that it seeks to have withheld from disclosure. This
decision is applicable only to the information that the district submitted to this office. See Gov't Code
§ 552.301 (e)(1 )(D) (governmental body must submit information at issue or submit representative samples if
infonnation is voluminous).

3VOU inform this office the district was closed for holidays November 26-28,2008, and December 22
through January 3, 2009.
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compromised simply by its decision to enter into a contract."), 203 at 1 (1978) (mere
expectation ofconfidentiality by person supplying information does not satisfy requirements
of statutory predecessor to Gov't Code § 552.110). Consequently, unless these companies'
information comes within an exception to disclosure, it must be released, notwithstanding
any expectation or agreement to the contrary. As AON, Homes Murphy, McGriff, Segal,
Valley Risk, Willis HRH, and Willis do not claim an exception to disclosure, their
information must be released to the requestor.

Mercer and Hewitt both assert portions of their information are excepted from disclosure
pursuant to section 552.104 of the Government Code, which excepts from disclosure
"information that, ifreleased, would give advantage to a competitor or bidder." Gov't Code
§ 552.1Q4. Section 552.104, however, is a discretionary exception that protects only the
interests of a governmental body, as distinguished from exceptions that are intended to
protect the interests ofthird parties. See Open Records Decision Nos. 592 (1991) (statutory
predecessor to section 552.104 designed to protect interests of a governmental body in a

.competitive situation, and not interests of private parties submitting information to the
government), 522 (1989) (discretionary exceptions in general). As the district does not seek
to withhold any information pursuant to this exception, we find section 552.104 is not
applicable to Mercer's or Hewitt's information. See ORD 592 (governmental body may
waive section 552.104). Thus, the district may not withhold any of Mercer's or Hewitt's
information on that basis.

Mercer and Hewitt also claim that pOliions oftheir information are excepted from disclosure
under section 552.110 the GovernmentCode. Section 552.110 protects: (1) trade secrets,
and (2) commercial or financial information, the disclosure ofwhich would cause substantial
competitive harm to the person from whom the information was obtained. See Gov't Code
§ 552.11 O(a), (b). Section 552.11 O(a) protects the property interests of private parties by
excepting from disclosure trade secrets obtained from a person and privileged or confidential
by statute or judicial decision. See id. § 552.11 O(a). A "trade secret":

may consist of any formula, pattern, device or compilation of information
which is used in one's business, and which gives [one] an opportunity to
obtain an advantage over competitors who do not know or use it. It may be
a formula for a chemical compound, a process of manufacturing, treating or
preserving materials, a pattern for a machine or other device, or a list of
customers. It differs from other secret information in a business in that it is
not simply information as to single or ephemeral events in the conduct ofthe

, busil1ess, as for example the amount or other terms of a secret bid for a
contract or the salary ofcertain employees .... A trade secret is a process or
device for continuous use in the operation of the business. Generally it
relates to the production of goods, as for example, a machine or formula for
the production of an article. It may, however, relate to the sale of goods or
to other operations in the business, such as a code for determining discounts,
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rebatesor other concessions in a price li~t or catalogue, or a list ofspecialized
customers, or a method of bookkeeping or other office management. .

RESTATE1v1ENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314
S.W.2d 763,776 (Tex. 1958); Open Records Decision Nos. 255 (1980),232 (1979), 217
(1978).

There ar~ six fa;ctors to be assessed in determining whether information qualifies as a
trade secret:

(1) the extent to which the information is known outside of [the company's]
business;

(2) the extent to which it is known by employees and others involved in [the
company's] business;

(3) the extent ofmeasures taken by [the company] to guard the secrecy ofthe
information;

(~) thevalue of the information to [the company] and to [its] competitors;

(5) the amount ofeffort or money expended by [the company] in developing
this information; and

(6) the ease or difficulty with which the information could be properly
acquired or duplicated by others.

RESTATE1v1ENT OF TORTS § 757 cmt. b (1939); see also ORD 232. This office must accept
'a claim that information subject to the Act is excepted as a trade secret if a primafacie case
for exemption is made and no argument is submitted that rebuts the claim as a matter oflaw.
ORD 552. However, we cannot conclude that section 552.1 1.0(a) is applicable unless it has
been shown that the information meets the definition of a trade secret and the necessary
factors have been demonstrate!i to establish a trade secret claim. Op~n Records Decision
No. 402 (1983).

Section' 552.110(b) protects "[c]ommercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained[.]" Gov't Code
§ 552.11 O(b). This exception to disclosure requires a specific factual or evidentiary showip.g, .
not conclusory or generalized allegations, that substantial competitive injury would likely
result from release of the information at issue. Id. § 552.110(b); see also Open Records
Decision No. 661 at 5-6 (1999) (business enterprise must show by specific factual evidence
that release of information would cause it substantial competitive harm).
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Among other things, Hewitt appears to rely on the test pertaining to the applicability ofthe
section 552(b)(4) exemption under the federal Freedom ofInformation Act to third-party
information held by a federal agency, as almounced in National Parks & Conservation
Association v.Morton, 498 F.2d 765 (D.C. Cir. 1974). See also Critical Mass Energy
Project y. Nuclear Regulatory Comm 'n, 975 F.2d 871 (D.C. Cir. 1992) (commercial
infornlation exempt from disclosure if it is voluntarily submitted to government and is of a
kind that provider would not customarily make available to public). Although this office
once applied the National Parks test under the statutory predecessor to section 552.110, that
standard was overturned by the Third Court ofAppeals when it held that National Parks was
not a judicial decision within the meaning of former section 552.110. See Birnbaum v.
Alliance of Am. Insurers, 994 S.W.2d 766 (Tex. App.-Austin 1999, pet. denied).
Section 552.11 O(b) now expressly states the standard to be applied and requires a specific
factual demonstration that the release of the information in question would cause the
business enterprise that submitted the information substantial competitive harm. See
ORD 661 at 5-6 (discussing enactment of Gov't Code § 552.110(b) by Seventy-sixth
Legislature). The ability of a governmental body to continue to obtain information from
private parties is not a relevant consideration under section 552.110(b). Id. Therefore, we
will consider only Hewitt's interests in the information at issue.

After reviewing the submitted information and arguments, we find that Hewitt has made a
primafacie case that its customer information, which we have marked, is protected as trade
secret information. However, we determine that it has failed to demonstrate that any portion
of the remaining submitted information meets the definition of a trade secret, nor has it
demonstrated the necessary factors to establish a trade secret claim for this information.
Accordingly, the district must only withhold the information we have marked pursuant to
section 552.11 O(a) ofthe Government Code. We determine that no portion ofthe remaining
submitted information is excepted from· disclosure under section 552.110(a) of the
Government Code.

Upon review of the arguments and the information at issue, we find that release of some of
Mercer's information would cause substantial competitive harm. Accordingly, the district
must withhold the information we have marked under section 552.11 O(b). However, we find
that Hewitt and Mercer have not made the showing required by section 552.110(b) that the
release of any of the remaining information would be likely to cause these companies any
substantial competitive harm. FUliher, we note that the pricing information of a wilming
bidder, such as Hewitt in this instance, is generally not excepted under section 552.11 O(b).
See Open Records Decision No. 514 (1988) (public has interest in knowing prices charged
by government contractors); see generally Freedom ofInformation Act Guide & Priyacy Act
Overview, 219 (2000) (federal cases applying analogous Freedom of Information Act
reasoning that disclosure of prices charged government is a cost of doing business with
government). Moreover, we believe the public has a strong interest in the release ofprices
in government contract awards. See ORD 514. We therefore conclude that none of the
remaining inforination at issue is excepted from disclosure under section 552.11 O. See Open
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Records Decision Nos. 541 at 8 (1990) (public has interest in knowing terms ofcontract with
state agency); 509 at 5 (1988) (because costs, bid specifications, and circumstances would
change for future contracts, assertion that release of bid proposal might give competitor
unfair advantage on future contracts was entirely too speculative), 319 at 3 (1982) (statutory
predecessor to Gov't Code § 552.11 0 generally not applicable to information relating to
organization and personnel, market studies, professional references, qualifications and
experience, and pricing).

We note that the submitted information contains information that may be excepted from
disclosure under section 552.136 of the Government Code. Section 552.136 states that
,','[n]otwithstanding any other provision ofthis chapter, a credit card, debit card, charge card,
or access device number that is collected, assembled, or maintained by or for a governmental
body is confidential."4 Gov't Code § 552.136 . Accordingly, the district must withhold the
information We have marked under section 552.136 of the Government Code.

We also note that some of the submitted information appears to be protected by copyright.
A custodian of public records must comply with the copyright law and is not required to
furni~h copies of records that are copyrighted. Attorney General Opinion JM-672 (1987).
A governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. Id. If a member of the public wishes to make copies of
copyrighted materials, the person must do so unassisted by the governmental body. In
making copies, the member ofthe public assumes the duty ofcompliance with the copyright
law and the risk of a copyright infringement suit. See Open Records Decision No. 550
(1990).

In summary, the district must wit~old the information we have marked under
sections 552.110 and 552.136 of the Government Code. The remaining information must
be released to the requestor, but any information protected by copyright must be released in
accordance with copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governniental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public

4The Office ofthe Attorney General will raise mandatory exceptions on behalfofa govermnental body,
but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470

,(1987). '
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information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Sincerely,

Paige Savoie
Assistant Attorney General
Open Records Division

PS/eeg

Ref: ID# 335657

Ene. Submitted documents

cc: Requestor
(w/o enclosures)

cc: Ms. Norma Urteaga
Mercer
1000 Main Street, S'uite 2900
Houston, Texas 77002
(w/o enclosures)

Mr. Neal Welch
Willis HRH
1155 Dairy Ashfird, Suite 350
Houston, Texas 77079-3012
(w/o encl~sures)

Mr. Roger Garza
Valley Risk Consulting
1200 Fresno, Suite C
McAllen, Texas 78501
(w/o enclosures)

Ms. D. Marilyn Beavers
AON Consulting, Inc.
1330 Post Oak Boulevard, Suite 900
Houston, Texas 77056
(w/o enclosures)

Ms. Julie Wardner
Hewitt Consulting
2201 West Royal Lane, Suite 100
Irving, 'Texas 75063
(w/o enclosures)

Mr. Jartad Wills
Holmes Murphy & Associates, Inc.
3333 Lee Parkway, Suite 900
Dallas, Texas 75219
(w/o enclosures)
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Ms. Melinda Hall
Willis ofTexas, Inc.
13355 Noel Road, Suite 400
Dallas, Texas 75240
(w/o enclosures)

Ms. Jessica Lee Freedson
Greenberg Traurig
1000 Louisiana Street, Ste 1700
Houston, Texas 77002
(w/o enclosures)

Mr. John Gandy
Segal Company
6575 West Loop South, Suite 610
Bellaire, Texas 77401-3512 .
(w/o enclosures)

Mr. John Rahlfs, Jr.
Fist Financial Capital Corporation
515 North Sam Houston Pkwy East 5t1iFl
Houston, Texas 77060
(w/o enclosures)

Mr. Lance Pendley
McGriff, Seibels, & Williams Ins. Services, Inc.
10375 Richmond Avenue, Suite 1700
Houston, Texas 77042
(w/o enclosures)


