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GREG ABBOTT

February 24, 2009

Ms. Bettye Lyml
LYJ.lli Pham & Ross, LLP
306 West Broadway Avenue
Fort Worth, Texas 76104

0R2009~02406

Dear Ms. LYJ.lli:

You ask whether certain infonnation is subject to required public disclosure under the
Publie InfOlmation Act (the"Act''Y,. chapter 552 ofthe Government Code. Your request was
assigned ID# 335662.

The Round Rock Police DepaIiment (the "depaIiment"), which you represent, received a
request for records of criminal and intemal investigations relating to a disciplinary matter.
You claim that the requested infonnation is excepted from disclosure lUlder sections 552.101
and 552.108 of the Govemment Code. We have considered the exceptions you claim and
reviewed the infonnation you submitted.

Section 552.101 ofthe Govemment Code excepts from disclosure "infonnation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This exception encompasses infonnation that other statutes make
confidential. Section 261.201 of the Family Code provides in part:

(a) The following infonnation is confidential, is not subj ect to public release
under Chapter 552, Govenunent Code, and may be disclosed only for
purposes consistent with [the .Family Code] and applicable federal or state
law or under rules adopted by an investigating agency:

(1) a repOli of alleged or suspected abuse or neglect made under
[chapter 261 of the Family Code] and the identity of the person
making the repOli; and
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(2) except as otherwise provided in this section, thefiles, repOlis,
records, cOlmnunications, audiotapes, videotapes, andworking papers
used or developed in an investigation under [chapter 261 of the
Family Code] or in providing services as a result of an investigation.

Fam. Code § 261.201(a); see id. § 261.001(1), (4) (defining "abuse" and "neglect" for
purposes of Fam. Code ch. 261). We find that pages 0010, 0030 through 0034, 0038,
and 0041 through 0042 were used or developed in an investigation of alleged or suspected
child abuse or neglect lmder chapter 261 ofthe Family Code, so as to fall within the scope
of section 261.201(a). As you do not indicate that the department has adopted a rule that

. governs the release of such infonnation, we assume that no such rule exists. Given that
assumption, we conclude that· the depaliment must withhold pages 0010, 0030
thl'Ough 0034,0038, and 0041 through 0042lmder section 552.101 ofthe Government Code
in conjlmction with section 261.201 of the Family Code.! See Open Records Decision
No. 440 at 2 (1986) (addressing predecessor statute).

You raise section 552.101 in conjunction with section 58.007 of the Family Code, which
provides in pali: .

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and infornlation stored, by electronic means or otherwise,
concerning the child fi.·om which a record or file could be generated may not
be disclosed to the public alld shall be:

(1) ifmaintained on paper or microfilm, kept separate fi.·om adlllt files
and records; .

(2) if maintained electronically in the SaIne computer system as
records or files relating to adults, be accessible lmder controls that al'e
separate and distinct fi.·om controls to access electronic data
concerning adults; and

(3) maintained on a local basis only alld not sent to a central state
or federal depository, except as provided by Subchapters B, D, and E.

Fam. Code § 58.007(c); see id. § 51.03(a)-(b) (defining "delinquent conduct" alld "conduct
indicating need for supervision" for purposes of Faln. Code tit. 3). Section 58.007(c) is
applicable to records ofjuvenile conduct that occuned on or after September 1, 1997. See
Act of June 2, 1997, 75th Leg., RS., ch. 1086, §§ 20, 55(a), 1997 Tex. Gen.

lAs we are able to make tlus determination, we need not address your claim for tllat infOlmation.
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Laws 4179, 4187, 4199; Open Records Decision No. 644 (1996). The juvenile must have
been at least 10 years old and less than 17 years ofage when the conduct occlUTed. See Fam.
Code § 51.02(2) (defining "child" for purposes oftitle 3 ofFamily Code). Section 58.007(c)
is not applicable to infonnation that relates to a juvenile as a complainant, victim, witness,
or other involved paliy alld not as a suspect or offender. You seek to withhold pages 0001
through 0002, 0013 througll 0022, and 0051 through 0062 under section 58.007. You state
that the infonnation at issue deals with the detention of the juvenile and a related incident.
We agree that pages 0013 through 0022 and 0051 through 0052 constitute juvenile law
enforcement records that the department must withhold under section 552.101 of the
Govenllnent Code in conjunction with section 58.007 ofthe Falnily Code. We find that the
rest of the infonnation at issue consists ofrecords of all administrative investigation, rather
than juvenile law enforcement records. We therefore conclude that the remaining
infonnation is Iiot confidential under section 58.007 alld may not be withheld 011 that basis
under section 552.101.

Section 552.101 also encompasses common-law privacy, which protects infonnation that is
highly intimate or embanassing, such that its release would be highly objectionable to a
pyrson of ordinary sensibilities, and of no legitimate public interest. See Indus. Found. v.
Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). Common-law privacy
encompasses the specific types of information that are held to be intimate or embanassing
in Industrial Foundation. See id. at 683 (infOlmation relating to sexual assault, pregnancy,
mental or physical abuse in workplace, illegitimate children, psychiatric treatment of
mental disorders, attempted suicide, and injuries to sexual organs). This office has
detennined that other types of infonnation also are private under section 552.101. See \
generally Open Records Decision No. 659 at 4-5 (1999) (summarizing infonnation attorney
general has held to be private). We have marked infOlmation in the-remaining doclUnents
that is intimate or embanassing and not a matter of legitimate public interest. The
depaliment must withhold that infonnation under section 552.101 in conjunction with
common-law privacy. .

Next, we address your claims under section 552.108 of the Govenunent Code.
Section 552.108(a)(1) excepts :B.-om disclosure "[i]nfonnation held by a law enforcement
agency or prosecutor that deals with the detection, investigation, or prosecution of crime .
. . if ... release of the infonnation would interfere with the detection, investigation, or
prosecutiOIi of crime[.]" Gov't Code § 552.108(a)(1). A govemmental body must
reasonably explain how and why section 552.108 is applicable to the infornlation at issue.
See id. § 552.301(e)(1)(A); Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You seek to
withhold pages 0001 through 0002 and 0053 through 0062 under section 552.108(a)(1). As
previously noted, the infonnation at issue is related to an administrative intemal affairs
investigation. Section 552.108 is generally not applicable to records of an administrative
investigation that did not result in a criminal investigation or prosecution. See Morales v.
Ellen, 840 S.W.2d 519, 525-26 (Tex. Civ. App.-El Paso 1992, writ denied) (addressing
statutory predecessor to Gov't Code § 552.108). You infonn us, however, that the
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infonnation at issue also is related to a pending criminal case. You contend that release of
the infonnation would interfere with the prosecution of the case. Based on yom
representations, we conclude that the department may withhold pages 0001 through 0002
and 0053 through 0062 under section 552.108(a)(1). See Houston Chronicle Publ'g Co. v.
City ofHouston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writ ref'd
n.r.e.per curiam, 536 S.W.2d 559 (Tex. 1976) (court delineates law enforcement ,interests
that are present in active cases).

You also raise section 552.108(b)(1), which excepts from disclosme "[a]nintemal record or
notation of a law enforcement agency or prosecutor that is maintained for intemal use in
matters relating to law enforcement or prosecution ... if ... release ofthe intema1 record or
notation would interfere with law enforcement or proseC;:ltion[.]" Gov't Code
§ 552.108(b)(1); see City of Fort Worth v. Cornyn, 86 S.W.3d 320, 327 (Tex.
App.-Austin 2002,no pet.) (Gov't Code § 552.108(b)(1) protects infonnation that, if
released, would pennit private citizens to anticipate weaknesses in police depaliment, avoid
detection,jeopardize officer safety, and generallYlUldennine police effortsto effectuate state
laws). The statutOlypredecessor to section 552.1 08(b)(1) protected infonnation that would

reveal law enforcement techniques. See, e.g., Open Records Decision Nos. 531 (1989)
(detailed use of force guidelines), 456 (1987) (infonnation regarding location of off-duty
police officers), 413 (1984) (sketch showing secmity measmes to be used at next execution).
The stahltory predecessor to section 552.108(b)(1) was not applicable to generally lmown
policies and procedme~. See, e.g., Open Records DecisIon Nos. 531 at 2-3 (1989) (Penal
Code provisions, common-law mles, and constitutional limitations on use of force not
protected), 252 at 3 (1980) (govenunental body failed to indicate why investigative
procedures and teclmiques requested were any different fl.-om those conunonly lmown).

You seek to withhold pages 0069 through 0075 lUlder section 552.108(b)(1). You inform
us that the infonnation at issue is a report of a response by the department's SWAT team..
You contend that the report contains infonnation regarding SWAT tactics that could be
hannful to SWAT personnel ifit fell into the "wrong hands." Based on yom representations,
we have marked infonnation that the depmiment may withhold lUlder section 552.1 08(b)(1).
We find that you have not sufficiently demonstrated that the release of the rest of the
infonnation at issue would interfere with law enforcement. We therefore conclude that the
department may not withhold any ofthe remaining infonnation lUlder section 552.1 08(b)(1).

In sununmy: (1) the department must withhold pages 0010, 0030 through 0034, 0038,
and 0041 through 0042 under section 552.101 ofthe Govemment Code in conjunction with
section 261.201 of the Family Code; (2) the department must withhold pages 0013
through 022 and 0051 through 0052 under section 552.101 in conjlUlction with
section 58.007 of the Family Code; (3) the depaliment must withhold the infonnation that
we have marked under section 552.101 in conjunction with cOlmnol).-law privacy; (4) the
department may withhold pages 0001 tlrrough 0002 and 0053 through 0062 under
section 552.108(a)(1) of the Govenunent Code; and (5) the department may withhold the
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infonnation that we have marked tmder section 552.1 08(b)(1) ofthe Govennnent Code. The
rest of the submitted infonnation must b-e released.

This letter ruling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, tIns mling must not be relied upon as a previous
detennination regarding any other infonnation or any other circumstances.

TIns mling triggers. impOliant deadlines regarding the rights and responsibilities of the
govennnental body and ofthe requestor. For more infonnation conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tX.us/open/index orl.php,
or call the Office of the Attomey General's Open Govennnent Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General at (512) 475-2497.

es W. Monis, III
Assistant Attomey General

. Open Records Division
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Ref: ID# 335662

Enc: Submitted documents

c; Requestor
(w/o enclosures)
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