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Febmary 25,2009

Ms. Alva 1. Trevino
Deputy General COlillsel
Metropolitan Transit Authority
1900 Main
P.O. Box 61429
Houston, Texas 77208-1429

0R2009-02477

Dear Ms. Trevino:

You ask whether certain infonnation is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your reqi.lest was
assigned ID# 335712 (MTA No. 2009-0041).

The Metropolitan Transit Authority ofHarris COlmty (the "authOlity") received a request for
(1) the street addresses of specific properties; (2) copies ofthe original credit agreement for
the authority's commercial paper program, as well as the first and second amendments; (3)
a copy ofthe "adoption ofInvestment Policies and Strategy for Fiscal Year 2009"; and (4)
the total amount currently bon'owed lUlder the commercial paper program as of
November 15, 2008. You state you have released information responsive to items one and
three oftherequesfYou-Claim that the subiiiitfed inforiTIalion isexcepted-fiom disclosure
under section 552.103 ofthe Govemment Code. You also state that release ofthe submitted
infonnation may implicate the proprietmy interests ofthird parties. Accordingly, you have
notified Compass Bank ("Compass"), DEPFA Bmll< pIc ("DEPFA), mld JP Morgml Chase
Bank, N.A. ("JP Morgan") ofthe request and oftheir right to submit arguments to this office
as to why the submitted infonnation should not be released. See Gov't Code § 552.305(d);
see also Open Records Decision No. 542 (1990) (statutory predecessor to section 552.305
pennits govennnental body to rely on interested third pmiy to raise and explain applicability
of exception in the Act in certain circumstances). We have considered the exception you
claim and reviewed the submitted infonnation. We have also received and considered
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comments.from the requestor. See Gov't Code § 552.304 (providing that interested party
may submit comments stating why infonnation should or should not be released).

An interested third party is allowed ten business days after the date ofits receipt of the
____________gQy.eJJ1IDental b9Jl:t§_ n9tic_~lll1cier ~ecJi911j_52.lQ5 (Q-l t9_ ~1!bl!1iUtg~<t~Q~~jf<tJ!YL 9-§1() ~!lY _

infonnation relating to that party should be withheld from public disclosure. See Gov't Code
§ 552.305(d)(2)(B). As ofthe date ofthis letter, this office has received no conespondence
from any ofthe third pmiies that were notified. Therefore, we have no basis to conclude thaf
any ofthe third pmiies have a protected proprietary interest in the submitted infonnation, and
none of it may be withheld on that basis. See id. § 552.110; Open Records Decision
Nos. 661 at 5-6 (1999) (to prevent disclosure of cOlmnercial or financial infonnation, party
must show by specific factual evidence, not conclusory or generalized allegations, that
release of requested infonnation would cause that party substantial competitive hann), 552
at 5 (1990) (party must establish prima facie case that infonnation is trade secret), 542 at 3
(1990). .

We note that a pOliion of the submitted infonnation is subject to section 552.022 of the
Govel11nient Code. Section 552.022(a) provides in part:

(a) the following categories of infonnation are public infonnation and not
excepted from required disclosure lmder this chapter lmless they are expressly
confidential under other law:

(3) infonnation in an account, voucher, or contract relating to
the receipt or expenditure of public or other funds by a
governmental body[.]

Gov't Code § 552.022(a)(3). The submitted infonnation includes contracts that are subject
to subsection 552.022(a)(3). The authority must release this infonnation lmless it is
expressly confidential under other law. Although you raise section 552.103 of the
Govel11ment Code, section 552.103 is a discretionary exception to disclosure that protects
theg()venupental_body's interests and may be waived. See Dallas Area Rapid Transit v.
Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no petJ
(governmental bodymay waive section 552.103); see also Open Records Decision Nos. 665
at 2 n.5 (2000) (discretionary exceptions generally), 663 (1999) (govenunental body may
waive section 552.103). As such, section 552.103 is not "other law" that makes infonnation
confidential for the purposes of section 552.022. Therefore, the authority may not withhold
the contracts we have marked on that basis. As you raise no other arguments for this
inf0l111ation, it must be released.

We now address your argument for the remaining infonnation not subj ect to section 552.022
of the Govenunent Code. You claim that the remaining inf0l111ation is excepted from



disclosure tmder section 552.103 of the Govemment Code. Section 552.103 provides in
relevant part:
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(a) Infonnation is excepted from [required public disclosure] if it is I

~----- - lufQrmatiolLrelatillgJo~itig'ltLQ1l9f a_Q!vit9LyI!!l1!!1-'!LIlatme to which the ~ I
state or a political subdivision is or may be a patiy or to whic;h a;-;;ffi~er-~~- ---------------1
employee of the state or a political subdivision, as a consequence of the i
person's office or employment, is or may be a patiy. I

(c) Information relating to litigation involving a govermnental body or an
officer or employee of a govenunental body is excepted from disclosure
under Subsection (a) only ifthe litigation is pending orreasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov't Code § 552.1 03(a), (c). A govenunental body that claims an exception to disclosure
under section 552.103 has the burdenDfproviding relevant facts and documents to show that

. the section 552.1 03 (a) exception is applicable in a particular situation. The test for meeting
this burden is a showing that (1) litigation is pending or reasonably anticipated on the date
that the request for information is received, and (2) the information at issue is related to that
litigation. Univ. of Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex.
App.-Austin 1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex.
App.-Houston [1st Dist.] 1984, writ refd n.r.e.); Open Records Decision No. 551 at 4
(1990). Both prongs of this test must be satisfied in order for information to be excepted
under section 552.103(a). See ORD 551 at 4.

You inform us that the infOlmation at issue relates to a pending lawsuit styled Daphne
Scarbrough v. The Metropolitan Authority ofHarris County, Cause No. 2007-31651. You
state, and provide supporting documentation showing, that the plaintiff in the lawsuit filed
a N()tice ofAppeal prior to the authority's receipt ofthe instance request. Further, you asseli
that the~emaini~ginfoTI11atioul:elates to fundin,g for a specific proj e~t, which is- atissue in
the pending lawsuit. Based on your representations and our review ofthe information, we
find that the remaining infonnation relates to pending litigation for purposes of
section 552.103. We therefore conclude that the authority may withhold the remaining
information, which we have marked, under section 552.103 of the Govemment Code.

However, once information has been obtained by all parties to the litigation through
discovery or otherwise, no section 552.103(a) interest exists with respect to that infonnation.
Open Records Decision Nos. 349 (1982), 320 (1982). Thus, infonnation that has been
obtained from or provided to all other parties in the pending litigation is not excepted from
disclosure under section 552.1 03(a), and it must be disclosed. Further, the applicability of
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section 552.103(a) ends when the litigation has concluded or is no longer anticipated.
Attomey General Opinion MW-575 at 2 (1982); Open Records Decision Nos. 350 at 3
(1982), 349 at 2 (1982).

------- In cimclusiQn,_th~Lal11hQ1ity-m~,y--withlwl<Ll@_iIlfo-l:mation we have marked tmder----_...._._------,..._-_._-----------------_._---- --_.,---->

section 552.103 of the Government Code. The remaining information must be released.

This letter ruling is limited to the patiicu1ar infonnation at issue in this request atld limited
to the facts as presented to us; therefore, tliis mling must not be relied upon as a previous
determination regarding any other infonnation or any other circumstimces.

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the
govemmental body and ofthe requesfor. For more infonnation conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx·.us/openJindex or1.php,
or call the Office of the Attomey General's Open Govemment Hotline, toll free,

,at (877)673-6839. Questions conceming the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General at (512) 475-2497.

Christina Alvarado
Assistant Attomey General
Open Records Division

CAJcc

Ref: ID# 335712

Enc. SubJIlitted doc"lllTIents

cc: Requestor
(w/o enclosures)

----------------- - ---------------------------------


