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ATTORNEY GENERAL OF TEXAS
-------- --- -- --------------- ------ --------G"R"EG---KB-B orr---------------------- ------ ------ ------

:February 27, 2009 -' I

Ms. Cynthia Villarreal-Reyna
Agency Counsel
Legal and Regulatory Affairs, MC 110-IA
Texas Department ofInsillance
P.O. Box 149104
Austin, Texas 78714-9104

0R2009-02609

Dear Ms. Villarreal-Reyna:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was

--~~------------assigned1f)#335954-('rBI#-85502J;~-------------------------------- ------:--- -----------

The Texas Department of Insurance (the "department") received a request for a speci:q.ed
____complaint._Yo:uqlaimportio}.1s_of thesll,bmi1iedin(onn_~tionar~_e?,cej)ted fro11,1_gi~cl()sure_

under sections 552.101 and 552.137 of the Government Code. We have considered the
exceptions you claim and reviewed thesubmit1:ed infQrmatioll, _ ___

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't .
Code §552.101. Section 552.101 encompasses the common-law informer's privilege, which
Texas courts have long recognized. See Aguilar v. State, 444 S.W.2d 935, 937
(Tex. Crim. App. 1969). The informer's privilege protects the identities of persons who
report activities over which the governmental-- body has criminal or quasi-criminal
law-enforcement authority, provided that the subject of the information does not already
know the informer's identity. See Open Records Decision Nos. 515 at 3 (1998), 208 at 1-2
(1978). The privilege protects the identities of individuals who report violations of statutes
to the police or similar law-enforcement agencies, as well as those who report violations of
statutes with civil or criminal penalties to "administrative officials having a duty of
inspection or of law enforcement within their particular spheres." See Open Records
Decision No. 279 at 2 (1981) (citing Wigmore, Evidence, § 2374, at 767 (McNaughton rev.
ed. 19?1)). The report must be ofa violation ofacriminal or civil statute. See Open Records
Decision Nos. 582 at 2 (1990), 515 at 4-5 (1988). The privilege excepts the informer's
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statement only to the extent necessary to protect the informer's identity. See Open Records
----------Decision-No.-549at-5-(l990).-------- .__.._. _

You state the submitted information consists of a complaint made to the department that
======disccusse$=p~oJ.e.ntiaLcDndlldthat~ould violate the law.' You state this information was

provided to an individual with authority to act and investigate the allegations expressed in
the complaint. We note the submitted complaint alleges insurance fraud, which carries
criminal penalties. I Based on your representations and our review of the information at
issue, we conclude the department may withhold the information you have marked, as well
as the information we have marked, under section 552.101 of the Government Code in
conjunction with the common-law informer's privilege.

Section 552.101 also encompasses the doctrine of common-law privacy. Common-law
privacy protects information that (1) contains highly intimate or embarrassing facts the
publication of which would be highly objectionable to a reasonable person and (2) is not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,
685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of

-this tesfriiusfcbedem6nstrated~ld: ·af681;;82.--'Jhisofficehasfoundcertainpersonal- -.
financial decisions not relating to a financial transaction between an individual and a

__________ governmental body are generally intimate and embarrassing'. See Open Records Decision
-N0~-545 (T99-0). -Wenote-co1111lloii=rawprivacy protectstlie privacyintefests-ofindividua:ls;-- - -- --------
but not ofcorporations or other types ofbusiness organizations. See Open Records Decision
Nos. 620 (1993) (corporation has no right to privacy), 192 (1978) (right to privacy is

-designed primarilyto protecthuman feelings and sensibilities, rather thanproperty,business,
or other 'pecuniary interests); see also U S. v. Morton Salt Co., 338 U.S. 632, 652 (1950);
-Ros-env.MatthewsConstr.-Co., '771 S;W-;2d434 (Tex. App.-Houston{14th Dist.] 1989),
rev 'd on other grounds, 796 S.W.2d 692 (Tex. 1990) (corporation has no right to privacy).
Upon review, we find some ofthe information youhave marked is intimate and embarrassing
and not 'oflegitimate public interest. However, the remaining information you have marked
does not pertain to an individual and may not be withheld under section 552.101 in
conjunction with common-law privacy. Accordingly, the information we have marked must
bewit~eldunder section 552.101 in conjunction with common-law privacy.·

You assert the personal e-mail addresses you have marked are· excepted under
section 552.137 of the Government Code. Section 552.137 excepts from disclosure "an
e-mail address ofa Inember of the public that is provided for the purpose ofcommunicating
electronically with a governmental body" unless the member of the public consents to its
release or the e~mail address is ofa type specifically excluded by subsection (c). Gov't Code
§ 552.137(a)-(c). The personal e-mail addresses you have marked do not appear to be ofa
type specifically excluded by section 552.137(c). You inform us the members ofthe public

IWe not~ that the penalties for insurance fraud range from a class C misdemeanor to a felony ofthe
fIrst degree. See Penal Code 35.02(2)(c). '
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In summary, the department may withhold the information you have marked, .as well as the
information we have marked, under section 552.101 in conjunction with the common-law
informer's privilege. The department must withhold the information we have marked under
section 552.1 Olin col1iunction with cO!11~11lon-lawprivacy. Except for the requestor's e-mail
address, the department must withhold the personal e-mail address you have marked under
section 552.137. The remaining information must be released.

___ ~. ~:~~:~~~~s;:~:~~~~~:o::~e:~~~itt~~~;~~~~~~:;::i;t~~~:::e:ig::~~~~~e~~;:~~;':: J
e-mail address.Id. § 552. 137(b)(owner of e-mail address may consent to release ofe-mail I

__---"a=ddress)-'---Th~~fQ@,J:lxceptfor the reguestor' se-mail ~ddress,Jhe_cl~artmentm.ust withhold I

======th~p.eJ.:sonaLe~maiLaddr.ess=~oJ.Lha",-ednarl(e_cLundeLs_edi0ll..S52..13.1 oLthe Goyemment !
Code. ' r

I
l

I

t

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and

----- responsib1l1ties,-ple-ase-vlslt-our websiteatI1ttp:llwww~oag~state~tx.us7operilinc1exorr:pllp:--
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public

-- information under the Act must be directed to the Cost Rules Administrator ofthe Office of - 
the Attorney General at (512) 475-2497.

Sincerely,

Olivia A. Maceo
Assista.nJ Attorney General
Open Records Division

OMleeg

Ref: ID# 335954

Ene. Submitted documents

c: Requestor
(w/o enclosures)
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