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Febmary 27,2009

Mr. Gary Henrichson
Assistant City Attomey
City ofMcAllen
P.O. Box 220
McAllen, Texas 78505-0220

0R2009~02621

Dear Mr. Henrichson:

You ask whether <?ertaininformation is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID#336143 (City Request No.08-1~17). _

_. .__ ___ _The_City ofMcAllen (the"city'~)re_ceive_da_re.qu_e_sJ fQt _alLinfoJJJlation,including accid~nL

reports, from the last ten years at a specific intersection, a specific investigation report, and
all agreements and correspondence between the city and the Texas Department of
Transportation (the "department"). You state you are releasing some of the requested
information. You claim that the submitted infonnation is excepted fi:om disclosure tmder
section 552.103 ofthe Government Code. We have considered the exception you claim and
reviewed the submitted information.

Initially, you state that information responsive t9 the request for e-mails pertaining to any
investigation ofthe intersection at issue, or e-mails between the city and the department, are
no longer in the city's possession. The Act does not require a govemmental body to release
information that did not exist when itreceived a request or create responsive information.
See Econ. Opportunities Dev. COlp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San
Antonio 1978, writ dism'd); Open Records Decision Nos. 605 at 2 (1992), 555 at 1
(1990),452 at 3 (1986),362 at 2 (1~83). You indicate that the responsive infonnation has
been deleted from the city's computers and is only stored in a "backup" location.
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In general, computer software programs keep track of the location of files by storing the
location ofdata511the "file allocation table" (FAT) ofa computer's hard disk. The software
then displays the file as being in a specific storage location. Usually, but not always, when
afileis "deleted," it is not actually deleted, but thedisplayofthe location is merely shown _
to De movedlo a~"trasll-oiii"~or-·'recycreDiii."Latef~W1iellfilesare "ae1etea"oY"emptled"·-_n_~~ ~~:-j
from these "trash bins," the data is usually not d.eleted, but the location ofthe data is deleted I-

from the FAT. Some software programs immediately delete the location infonnation from
the FAT when a file is deleted. Once the location reference is deleted from the FAT, the data I

may be overwritten and pernlanelitly removed.

You state that the city no longer maintains some of the requested infonnation because it "is
in backup files." We understand you to claim that the infornlatjon is not maintained on the
hard drive of the computers at issue. We also understand you to claim that to restore the
infonnation at issue, the city would be required to load backup tapes and restore the data
contained on each tape. Based on your representations, we detennine that the locations of
the files have been deleted from the FAT system. Accordingly, we find that the deleted
infonnation is no longer being "maintained" by the city at the time ofthe request, and is not

. ··publicinfonnationsubjectto-disclosureunder the-Act-Bustamanteat 266;· see also Gov-'t ....
Code §§ 552.002,552.021 (public infonnation consists ofinfonnation collected, assembled,
or maintained by or for governmental body in connection with transaction of offiCial

-~ ---~~ ·-·-151ISiness)~Tlius-;-we-colicllfde·the~Act dbes I1btrequire the- city-to release the- requested-- .-- --.- --- ~- --
e-mails that have not been recovered. However, as you have identified and submitted
recovered documents that contain infonnation the requestor seeks, we will address whether
-you must release thisjnfonnation. -

Next~we note the city did not-comply with section 552.301 of the Govemment Codein
requesting this decision. Pursuant to section 552.301(b), the governmental body must ask
forthe attomey general's decision and state the exceptions that apply within ten business
days after receiving the request. See Gov't Code § 552.301(a), (b). You state that the city
received the request on December 4, 2008. However, you di'd not request a mling from our
office until December 19, 2008. Consequently, we find that the city failed to comply with
the procedural requirements of section 552.301.

Pursuant to section 552.302 of the Govel11l11ent Code, a governmental body's failure to
comply with the requirements of section 552.301 results in the legal presumption that the
infonnation is public and must be released. Infonnation that is presumed public must be
released lmless a govel11l11ental body demonstrates a compelling reason to withhold the
infonnation to overcome this presumption. See Hancock v. State Ed. of Ins., 797
S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) (govemmental body must make
compelling demonstration to overcome presumption of openness pursuant to statutory
predecessor to section 552.302); Open Records Decision No. 319 (1982). Generally, a
compelling reason to withhold infonnation exists where some other source oflaw makes the
infonnation confidential or where third-party interests are at stake. See Open Records
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resulted in waiver of discretionary exceptions). However, because section 552.130 of me !
Government Code can provide a compelling reason to withhold inf0111Iation, we will address I

I

the applicability of section 552.130 to the submitted infonnation.! .

Decision No. 150 at 2 (1977). Because the city has failed to comply with the procedural
_requirements ofthebct, theeityhas waived section 552.103. See Dallas Area Rapid Transit ____ __
v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.)
(govel:1ill1entalbodymay waive section552. 103); Open Records Decision No. 665 at211.5;
[10-0-0)- (discreti-onary excepfionsgenera11YJ;66TiCY(T999T(imtimeTYloeqifestTot-declsloll---------- I

I
I

Section 552.130 of the Government Code excepts from disclosure information that "relates
to ... a motor vehicle operator's or driver's license or pennit issued by an agency ofthis state
[or] a motor vehicle title or registration issued by an agency of this state." Gov't Code
§ 552.130. We note that the purpose ofsection 552.130 is to protect the privacy interests of
individuals. Because the right of privacy lapses at death, Texas motor vehicle record
information that pertains to a deceased individual may not be withheld lUIder
section 552.130. Moore v. Charles B. Pierce Film Enters., Inc., 589 S.W.2d 489,491 (Tex.
App.-Texarkana 1979, writ rerd n.r.e.); see also Justice v. Belo Broadcasting Corp., 472

..--F:Supp; ·.145;-146..47'-(N;D;Tex;1979) ("action{or· invasion of-privacy-can be maintained
only by a living individual whose privacy is invaded") (quoting Restatement of Torts 2d);
see also Attomey General Opinions JM-229 (1984); H-917 (1976); Open Records Decision

------- ----- -No.-27Zatl-(1981)-.Wenave-marked-the Texannotorvehic1e registration-information----- ---- ----
which generally must be witbheld tmder section 552.130. However, we note that some of
the vehicles in question appear to have been owned by individuals who are now deceased.

___ Therefore, anymotorvehicleregistrationinfonnation that pertains to a deceased individuaL_
must be withheld under section 552.130 only ifa living person owns an interest in the vehicle
atissue. Ifno living-person owns an interest inthe vehicle at issue, then-the infonnationin
question is not excepted from disclosure and must be released. The city must withhold the
remaining information we have marked tmder section 552.130.

In summary, any motor vehicle registration information which pe1iains to a deceased
individual must be withheld under section 552.130 ofthe Gove111ment Code only if a living
person owns an interest in the vehicle at issue. The city must withhold the remaining
information wehave marked under section552.130 ofthe Gove1111lie1it Code.. The remaining
responsive information must be released.

This letter ruling is limited to the paliicular infonnation at issue in tIns request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circlUnstances.

1 The Office of the Attomey General will raise a mandatory exception on behalf of a govemmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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Sincerely,

~
Chris Schulz )
Assistant Attol11ey General
Open Records Division

CS/cc

This ruling triggers important deadlines regarding the rights and responsibilities of the
_ _ __gOY(;)rnmental body and oftherequestoLFor more infolmation concel11ing those rights an4 _

responsibilities, please visit our website at http://www.oag.state.tx.lls/open/index orl.php,
or Gall the Qffice of the Attol11ey General's Open Govenmient Hotline, __ toll free, _I

----~--~----~--ar-(gj7)o7'J~o839~-Questions-c·ciiiceming--TIiealTowabTectlarges-forprovtding-piI01tc---------------~I

information under the Act must be directed to the Cost Rules Administrator ofthe Office of I

the Attol11ey General at (512) 475-2497. .

Ref: ID# 336143

---------- El1c.-- -SuomiUed-d6"ttLhleJits- ------------------- --- --- --- ------ ------------------------ ----- ----- ---

cc: Requestor
(w/o enclosures) I


