ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

March 3, 2009

Ms. S. McClellan

Assistant City Attorney
Criminal Law and Police Section
City of Dallas

1400 South Lamar

Dallas, Texas 75215

OR2009-02751
Dear Ms. McClellan:

You ask whether. certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 336083 (DPD Request # 2008-8533).

The Dallas Police Department (the “department”) received a request for (1) all e-mails sent
and received by a named police officer during a specified time period; (2) performance
evaluations and resume for a named police officer; (3) all interview notes, packets, resumes
and scores for a specified position; and (4) all time cards, evaluations, and resumes for all
applicants for the specified position. You claim that portions of the submitted information
are excepted from disclosure under sections 552.101, 552.108, 552.117, 552.130, 552.136,
and 552.137 of the Government Code. We have considered the exceptions you claim and
reviewed the representative sample of information.'

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t

'We assume that the representative sample of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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Code- § 552.101. This section encompasses information protected by other statutes.
Section 261.201(a) of the Family Code provides as follows:

(a) The following information is conﬁdential, ismot subject to public release
under Chapter 552, Government Code, and may be disclosed only for

~ purposes consistent with this code and applicable federal or state law or
under rules adopted by an investigating agency:

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Fam. Code § 261.201(a). You state that the information you have marked was used or

developed during an investigation into alleged child abuse. See id. § 261.001(1) (defining
" “abuse” and “neglect” for the purposes of chapter 261 of the Family Code); see also id.
§ 101.003(a) (defining “child” for purposes of this section as person under 18 years of age
who is not and has not been married or who has not had the disabilities of minority removed
for general purposes). Based on your representations and our review, we find that the
information you have marked is within the scope of section 261.201 of the Family Code.
You have not indicated that the department has adopted a rule that governs the release of this
type of information. Therefore, we assume that no such regulation exists. Given that
assumption, the information you have marked is confidential pursuant to section 261.201 of
the Family Code and must be withheld under section 552.101 of the Government Code.* See
~ Open Records Decision No. 440 at 2 (1986) (predecessor statute).

Section 552.108 of the Government Code excepts from disclosure “[iJnformation held by a
law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental
body that claims an exception to disclosure under section 552.108 must reasonably explain -
how and why this exception is applicable to the information at issue. See id.
§ 552.301(e)(1)(A); Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You have marked the
information that the department seeks to withhold under section 552.108. You state that the
marked information is related to pending criminal cases. Based on your representation and
our review, we conclude that section 552.108(a)(1) is applicable to the marked information.
See Houston Chronicle Publ’g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ.

2As our ruling for this information is dispositive, we need not address your remaining argument against
“disclosure.
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App.—Houston [14th Dist.] 1975), writ ref’d n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976)
(court delineates law enforcement interests that are present in active cases). Thus, the
department may withhold the information you have marked under section 552.108(a)(1).?

You contend the marked officers’ cellular telephone numbers are excepted from disclosure
under section 552.108(b)(1) of the Government Code. Section 552.108(b)(1) excepts from
required public disclosure an internal record of a law enforcement agency maintained for
internal use in matters relating to law enforcement or prosecution if “release of the internal
record or notation would interfere with law enforcement or prosecution.” Gov’t Code
§ 552.108(b)(1). ‘A governmental body that seeks to withhold information under
section 552.108(b)(1) must sufficiently explain how and why the release of the information
would interfere with law enforcement and crime prevention. See id. § 552.301(e)(1)(A);
City of Fort Worth v. Cornyn, 86 S.W.3d 320, 327 (Tex. App.—Austin 2002, no pet.)
(section 552.108(b)(1) protects information that, if released, would permit private citizens
to anticipate weaknesses in police department, avoid detection, jeopardize officer safety, and
generally undermine police efforts to effectuate state laws); Open Records Decision
Nos. 562 at 10 (1990), 531 at 2 (1989). In Open Records Decision No. 506 (1988), this
office determined the statutory predecessor to section 552.108(b) excepted from disclosure
“cellular mobile phone numbers assigned to county officials and employees with specific
law enforcement responsibilities.” ORD 506 at 2. We noted the purpose of the cellular
telephones was to ensure immediate access to individuals with specific law enforcement
responsibilities and that public access to these numbers could interfere with that purpose.
.

You inform us the marked officers’ cellular telephone numbers are used by the officers in
the field to carry out law enforcement responsibilities. You assert the release of this
information would interfere with law enforcement because it would interfere with the ability
of the officers to perform their duties. Based on your representations and our review of the
information at issue, we conclude the department may withhold the cellular telephone
numbers you have marked under section 552.108(b)(1) of the Government Code.

Next, you claim section 552.117 of the Government Code excepts portions of the remaining
information. Section 552.117(a)(1) excepts from disclosure the home addresses and
telephone numbers, social security numbers, and family member information of current or
former officials or employees of a governmental body who request this information be kept
confidential under section 552.024 of the Government Code. Gov’t Code § 552.117(a)(1).
Additionally, section 552.117 encompasses personal cellular telephone numbers, provided
that the cellular telephone service is paid for by the employee with his or her own funds. See
Open Records Decision No. 670 at 6 (2001) (extending section 552.117(a)(1) exception to
personal cellular phone number and personal pager number of employee who elects to

3Asour ruling for this information is dispositive, we need not address your remaining argument against
its disclosure.. '




Ms. S. McClellan - Page 4

withhold home phone number in accordance with section 552.024). Whether a particular
piece of information is protected by section 552.117 must be determined at the time the
request for it is made. See Open Records Decision No. 530 at 5 (1989). The department
may only withhold information under section 552.117(a)(1) if the individual at issue elected
confidentiality under section 552.024 prior to the date on which the request for this
information was made. We note that some of the information you have marked pertains to
an individual who is not a department employee. As such, you may not withhold this
information, which we have marked for release, under section 552.117(a)(1) of the
Government Code. You indicate that the remaining personal cellular number you have
marked pertains to telephone service paid for by the employee at issue. If the individual at
. issue timely elected confidentiality, the department must withhold the personal information
we have marked under section 552.117(a)(1). The department may not withhold this
information under section 552.117(a)(1), however, if the individual at issue did not make a
timely election to keep the marked personal information confidential.

Section 552.117(a)(2) excepts from disclosure the home address, home telephone number,
social security number, and family member information of a peace officer as defined by
article 2.12 of the Code of Criminal Procedure. See Gov’t Code § 552.117(a)(2); Open
Records Decision No. 622 (1994). Upon review, we determine that some of the remaining
information pertains to licensed peace officers as defined by article 2.12 of the Code of
Criminal Procedure. Thus, the department must withhold the personal information of peace
officers we have marked pursuant to section 552.117(a)(2) of the Government Code.

Section 552.130 of the Government Code provides that information relating to motor
vehicle title, or registration issued by a Texas agency is excepted from public release. Gov’t
Code § 552.130(a)(2). Upon review, we agree that the department must withhold the Texas
motor vehicle information you have marked under section 552.130 of the Government Code.

Section 552.136 (b) states that “[n]otwithstanding any other provision of this chapter, a
credit card, debit card, charge card, or access device number that is collected, assembled, or
~ maintained by or for a governmental body is confidential.” Id. § 552.136. You inform us
that an employee’s identification number is also used as an eémployee’s credit union bank
account number. Thus, the department must withhold the employee identification numbers
you have marked under section 552.136.

Lastly, you claim a portion of the remaining information is excepted from disclosure under
section 552.137 of the Government Code. Section 552.137 excepts from disclosure “an
e-mail address of a member of the public that is provided for the purpose of communicating
electronically with a governmental body” unless the member of the public consents to its
release or the e-mail address is of a type specifically excluded by subsection (c). See id.
§ 552.137 (a)-(c). The e-mail address at issue is not a type specifically excluded by
section 552.137 (c). Accordingly, the department must withhold the e-mail address you have
marked under section 552.137 of the Government Code, unless the owner has affirmatively
consented to its disclosure.
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In summary, the department must withhold the information you have marked under
section 552.101 of the Government Code in conjunction with section 261.201 of the Family
Code. The department may withhold the information you have marked under
section 552.108(a)(1) of the Government Code. The department may also withhold the
cellular telephone numbers belonging to peace officers under section 552.108(b)(1) of the
Government Code. If the information we have marked under section 552.117(a)(1) of the
Government Code belongs to a current or former employee who timely elected
confidentiality under section 552.024 of the Government Code, then the department must
withhold that information under section 552.117(a)(1) of the Government Code. The
department must withhold the information we have marked under section 552.117(a)(2) of
the Government Code. The department must withhold the information you have marked
under sections 552.130 and 552.136 ofthe Government Code. Finally, the department must
withhold the e-mail address you have marked under section 552.137 of the Government
Code, unless the owner has affirmatively consented to its disclosure. The remaining
information must be released to the requestor.

This letter ruling 1is limited to the particular information at issue in this request and limited
 to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the -Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

Sincerely,

- Greg Henderson :
. Assistant Attorney General
Open Records Division
GH/eb

Ref:  ID#336083

Enc. Submitted documents

c: Requestor
(w/o enclosures)




