
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

March 4, 2009

Mr. Les Moore
Police Legal Advisor
Irving Police Department
305 No O'Connor Road
Irving, Texas 75061

0R2009-02838

Dear Mr. Moore:

You ask whether certain infonnation is subject to required public disclosure tmder the
Public Information Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was
assigned ID# 336279.

The Irving Police Department (the "department") received a request for the personnel file of
a named police officer, procedure manuals and training curriculum, copies ofoffense reports
executed by a named officer related to DWI offenses, and daily work logs, You claim tha;t
the submitted information is excepted fi.·om disclosure tmder sections 552.103 and 552.108
ofthe Govemment Code. We have also received and considered comments submitted by the
requestor. See Gov't Code § 552.304 (interested pmiy may submit written comments
regarding availability of requested infonnation).

Initially, we note you have not submitted any infonnation responsive to the request for
procedure manuals and training curriculmn. Therefore, to the extent this information existed
when the present request was received, we assmne it has been released. If such information
has not been released, then it must be released at this time. See Gov't Code
§§ 552.301(a), .302; see also Open Records Decision No. 664 (2000) (ifgovenunentalbody
concludes that no exceptions apply to requested infonnation, it must release information as
soon as possible).

Next, we note that some ofthe submitted infonnation is not responsive to the instant request
for infonnation because it was created after the date of the request. We have marked the
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non-responsive infOlmation. This TIlling does not address the public availability of any
infonnation that is not responsive to the request and the department is not required to release
that infonnation in response to the request.

Next, we must address the requestor's assertion that arrest walTant affidavits are expressly
public pursuant to article 15.26 of the Code of Criminal Procedure. Article 15.26 of the
Code of Criminal Procedure provides:

The alTest walTant, and any affidavit presented to the magistrate in suppoli
of the issuance of the walTant, is public infonnation, and beginning
immediately when the walTant is executed the magistrate's clerk shall make
a copy ofthe walTant and the affidavit available for public inspection in the
clerk's office during nomlal business hours.

Crim. Proc. Code ali. 15.26. Thus, we interpret aliicle 15.26 of the Code of Criminal
Procedure to apply only to court clerks. Accordingly, we find that article 15.26 does not
make alTest walTants and alTest WalTant affidavits maintained by the department expressly
public.

Next, we note the submitted infonnation contains completed evaluations alld investigations
that me subject to section 552.022 ofthe Govemment Code. Section 552.022(a)(I) provides
for the required public disclosure of"a completed report, audit, evaluation, or investigation
made of, for, or by a govemmental body," unless the infonnation is excepted from disclosure
under section 552.108 of the Gpvemment Cody or expressly confidential under other law.
Gov't Code § 552.022(a)(1). Section 552.103 ofthe Govemment Code, which you raise for
this infonnation, is a discretionary exception to disclosure that protects a govemmental
body's interests and maybe waived. See id. § 552.007; Dallas Area Rapid Transitv. Dallas
Morning News, 4 S.W.3d 469,475-76 (Tex. App.-Dallas 1999, no pet.) (govemmental
body may waive Gov't Code § 552.103); see also Open Records Decision No. 665 at 2 n.5
(2000) (discretionaly exceptions generally). As such, section 552.1 03 is not "other law" that
makes infonnation confidential for the purposes of section 552.022. Therefore, the
department may 110t withhold the remaining infonnation that is subject to
section 552.022(a)(I) lUlder section 552.103. However, because infonnation subject to
section 552.022(a)(I) may be withheld under section 552.108 ofthe Govemment Code, we
will address your arguments under section 552.108 for the remaining infonnation. We will
also address your claim under section 552.103 for the infonnation that is not subject to
section 552.022(a)(1).

Next, we note the submitted infonnation contains CR-3 and ST-3 fonns completed pursuant
to chapter 550 of the TranspOliation Code. See Transp. Code § 550.064 (officer's accident
report). Section 552.101 of the Govemment Code excepts from disclosltre "infonnation
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considered to be confidential by law, either constitutional, statutory, orbyjudicial decision."1
Gov't Code § 552.101. Section 552.101 encompasses chapter 550 of the Transportation
Code. Section 550.065(b) states that except as provided by subsection (c), accident reports
are privileged and confidential. Section 550.065(c)(4) provides for the release of accident
reports to a person who provides two of the following three pieces ofinforma~ion: (1) date
ofthe accident; (2) name ofany person involved in the accident; and (3) specific location of
the accident. Trans. Code § 550.065(c)(4). Under this provision, the Texas Depmiment of
TranspOliation or another govemmental entity is required to release a copy of an accident
report to a person who provides the agency with two or more pieces ofinfonnation specified
by the statute. Id. The requestor has not provided the department with two of the three
requisite pieces ofinformationpursuant to section 550.065(c)(4). Thus, the depmimentmust
withhold the information we have marked under section 552.101 of the GovenID1ent Code
in conjunction with section 550.065(b) of the TranspOliation Code.

Section 552.108 ofthe Government Code excepts from disclosure "[i]nformation held by ~

law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution ofcrime ... if: (1) release ofthe information would interfere with the detection,
investigation, or prosecution of crime." Gov't Code § 552.108(a)(1). Generally, a
govemmental body claiming section 552.108 must reasonably explain how and why the
release of the requested information would interfere with law enforcement. See id.
§§ 552.108(a)(1), .301(e)(1)(A); see also ExpartePruitt, 551 S.W.2d 706 (Tex. 1977). You
state that six ofthe cases that are responsive to the request remain pending. Based upon your
representations, we conclude that the release of these six reports would interfere with the
detection, iIivestigation, or prosecution ofcrime. See Houston Chronicle Publ 'g Co. v. City
ofHouston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.]1975), writ rej'd n.r.e.
per curiam, 536 S.W.2d 559 (Tex. 1976) (court delineates law enforcement interests that are
present in active cases). However, some ofthe submitted police reports contain a "Statutory
Warning" and a "Notice of Suspension." The police department provided copies of these
forms to the cited individuals. You have not explained how releasing this infonnation, which
has already been seen by the defendants, would interfere with the detection, investigation,
or prosecution of crime. See Gov't Code § 552.108(a)(1). Accordingly, the "Statutory
Wanung" and "Notice of Suspension" may not be withheld under section 552.108.
However, we find that section 552.108(a)(1) is applicable to the police repOlis we have
marked. In regard to the remaining infonnation, the department has failed to demonstrate
how any portion of the remaining information peliains to a pending prosecution, or how
release oftlus infonnation would interfere with the detection, investigation, or prosecution
of crime. Therefore, no portion of the remaining infonnation may be withheld under
section 552.108(a)(1).

I The Office of the Attomey General will raise a mandatOlY exception on behalf of a govemmental
. body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470

(1987).
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We note that section 552.108 does not except from disclosure "basic infonnation about an
arrested person, an arrest, or a crime." Gov't Code § 552.108(c). Section 552.108(c) refers
to the basic front-page information held to be public in Houston Chronicle. See 531 S.W.2d
at 186-87; Open Records Decision No. 127 at 3-4 (1976) (summarizing types ofinfonnation
deemed public by Houston Chronicle). Thus, with the exception of basic infonnation, the
depaliment may withhold the infonnation we have marked under section 552.108(a)(1).

In regard to the infonnation that is not subject to section 552.022(a)(1), you ralse
section 552.103, which provides in part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the.
person's office or employment, is or may be a party.

(c) Infonnation relating to litigation involving a govenunental body or an
officer or employee of a govenunental body is excepted from disclosure
under Subsection (a) only ifthe litigation is pending orreasonablyanticipated
on the date that the requestor applies to the officer for public infonnation for
access to or duplic3;tion of the infonnation.

Gov't Code § 552.103(a), (c). A govemmental body has the burden ofproviding relevant
facts and documents to show that the section 552.103(a) exception is applicable in a
particular situation. The test for meeting this burden is a showing that (1) litigation is
pending or reasonably anticipated on the date the govemmental body receives the request for
infonnation, and (2) the information at issue is related to that litigation. See Thomas v.
Cornyn, 71 S.W.3d 473,487 (Tex.App.-Austin 2002, no pet.); Univ. ofTex. Law Sch. v.
Tex. Legal Found., 958 S.W.2d 479, 481 (Tex.App.-Austin 1997, no pet.); Heard v.
Houston Post Co., 684 S.W.2d 210,212 (Tex.App.-Houston [1 st Dist.] 1984, writ refd
n.r.e.); Open Records Decision No. 551 at 4 (1990). The govenunental body must meet,both
prongs ofthis test for infonnation to be excepted lUlder section 552.103(a). ORD 551 at 4.

You generally state that release of the submitted information would compromise the
department's investigative and prosecutorial efforts. However, you have failed to
demonstrate that the department is a paliy to any anticipated litigation, and therefore does
not have a litigation interest in the matter for purposes of section 552.103. See Gov't Code

. § 552.103(a); Open Records Decision No. 575 at 2 (1990) (stating that predecessor to
section 552.103 only applies when govenunental body is party to litigation). In such a
situation, we require an affinnative representation from the govenunental body with the
litigation interest that the govenunental body wants the infonnation at issue withheld from
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disclosure lmder section 552.103 . You have failed to provide our office with a representation
from a govel11mental body with a litigation interest. Therefore, the department nlay not
withhold the submitted infonnation lmder section 552.103 of the Govenunent Code.

We note the remaining documents contain confidential infonnation. Section 552.101 also
encompasses section 411.083 ofthe Govenunent Code. Criminal history record infonnation
("CHRI") generated by the National Crime Infonnation Center or by the Texas Crime
Infonnation Center is confidential. The federal regulations allow each state to follow its
individual law with respect to CHRI it generates. See Gov't Code § 411.083.
Section411.083 of the Govemment Code deems confidential CHRI that the Department of
Public Safety ("DPS") maintains, except that the DPS may disseminate this infonnation as
provided in chapter 411, subchapter F of the Govemment Code. See id.
Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI;
however, a criminal justice agency may not release CHRI except to another criminal justice
agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in
chapter 411 of the Govennnent Code are entitled to obtain CHRI from DPS or another
criminal justice agency; however, those entities may not release CHRI except as provided
by chapter 411. See generally id. §§ 411.090-.127. Furthennore, any CHRI obtained frqm
DPS or any other criminal justice agency must be withheld lmder section 552.101 of the
Governp1ent Code in conjunction with Govel11ment Code chapter 411, subchapter F.
However, infonnatiort relating to routine traffic violations is not excepted from release under
section 552.101 of the Govemment Code on this'basis. Cf id. § 441.082(2)(B). We have
marked the infonnation that is confidential under section 411.083 ofthe Govemment Code
and must be withheld under section 552.101 of the Govemment Code.

Section 552.101 also encompasses the Medical Practice Act (the "MPA"), subtitleB oftitle 3
ofthe Occupations Code. Section 159.002 ofthe MPA provides in part the following:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in Section
159.004 who is acting on the patient's behalf, may not disclose the
infOlmation except to the extel1t that disclosure is consistent with the
authorized purposes for which the infonnation was first obtained.

Occ. Code § 159.002(b), (c). Medical records must be released upon the patient's signed,
written consent, provided that the consent specifies (1) the infonnation to be covered by the
release, (2) reasons or purposes for the release, and (3) the person to whom the infonnation
is to be released. Id. § § 159.. 004, .005. Section159.002(c) also requires that any subsequent
release ofmedical records be consistent with the purposes for which the govel11mental body
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obtained the records. Open Records Decision No. 565 at 7 (1990). Medical records may be
released only as provided under the MPA. Open Records Decision No. 598 (1991). Upon.
review, the infOlmation we have marked constitutes a medical record and may only be
released in accordance with the MPA.

Section 552.101 also encompasses the doctrine of common-law privacy. Common-law
privacy protects infonnation if (1) the infonnation contains highly intimate or embarrassing
facts the publication ofwhich would be highly objectionable to a reasonable person, and (2)
the infonnation is not of legitimate concem to the public. Indus. Found. v. Tex. Indus.
Accident Ed., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of
common-law privacy, both prongs oftlus test must be satisfied. Id. at 681-82. The type of
infonnation considered intimate and embanassingby the Texas Supreme Court in Industrial
Foundation included infonnation relating to sexual assault, pregnancy, mental or phxsical
abuse in the workplace, illegitimate children, psychiatric treatment of mental disorders,
attempted suicide, and injilries to sexual organs. Id. at 683. This office has also concluded
personal financial infonnation not relating to a financial transacti~n between an individual
and a governmental body is excepted from required public disclosure under common-law
privacy. See Open Records Decision Nos. 600 (1992),545 (1990) (deferred compensation
infonnation, mOligage payments, assets, bills, and credit histOly protected under common­
law privacy), 373 (1983) (sources of income not related to financial transaction between
individual and governmental body protected under common-law privacy). We find portions
ofthe remailung infonnation contain infonnation that is highly intimate and not oflegitimate
public interest. The department must withhold the infonnation we have marked Imder
section 552.101 ofthe Government Code in conjunction with cOlmnon-law privacy.

Section 552.117(a)(2) excepts from disclosure the current and fonner home addresses and
telephone numbers, social security number, and family member infonnation regarding a
peace officer regardless of whether the officer elected under section 552.024 or
section 552.1175 of the Government Code to keep such infonnation confidentia1.2 The
department must withhold the infonnation we have marked under section 552.117(a)(2) of
the Government Code.

Section 552.130 excepts from disclosure "infonnation [that] relates to: (1) a motor velucle
operator's or driver's license or pennit issued by an agency of this stat~; (2) a motor ve11icle
title orregistration issued by an agency oftlus state; or (3) apersonal identification document
issued by an agency of this state or a local agency authorized to issue an identification
document." Gov't Code § 552.130(a). Accordingly, the department must withhold the
infonnation we have marked under section 552.130 ofthe Government Code.

2 Section 552. 117(a)(2) applies to peace officers as defmed by article 2.12 of the Code of Criminal
Procedure.
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Section 552. 136 provides that "[n]otwithstanding anyotherprovisionofthis chapter, a credit
card, debit card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidentia1." Gov't Code § 552.136. The
department must withhold the insurance policy numbers we have marked pursllant to
section 552.136 of the Govemment Code.

In summary, with the exception ofbasic infonnation and the submitted "Statutory Waming"
and ''Notice ofSuspension," the depaliment may withhold the infonnation we have marked
lmder section 552.108(a)(l). The department must withhold the infornlationwe have marked
under section 552.101 ofthe Government Code in conjunction with (1) section 550.065 of
the Transportation Code, (2) section 411.083 ofthe Govemment Code, and (3) common-law
privacy. The department must also withhold the infonnation we have marked under
section 552.117(a)(2), section 552.130, and section 552.136 ofthe Government Code. The
marked medical records may onlybe disclosed in accordallCe with the MPA. The remaining
infonnation must be released.3

This letter mling is limited to the particular infOlmation at issue in this request and limited
to the facts as presented to us; therefore, this mling must not be relied upon as a previous
determination regarding any other information or ally other circumstances.

This mling triggers impOliant deadlines regarding the rights and responsibilities of the
govemmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attorney General's Open Govemment Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Sincerely,

(/;
Chris Schulz
Assistant Attorney General
Open Records Division

CS/cc

3 We note the remaining information contains social security numbers. Section 552. 147(b) of the
Govenunent Code authorizes a govenunental body to redact a living person's social security number from
public release without the necessity of requesting a decision from this office under the Act. Gov't Code
§ 552.147.
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Ref: ID# 336279

Ene. Submitted documents

cc: Requestor
(w/o enclosures)


