
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

March 4, 2009

Mr. Ronald J. Bounds
Assistant City Attorney
City of Corpus Christi
P.O. Box 9277
Corpus Christi, Texas 78469-9277

0R2009-02862

Dear Mr. Bounds:

You ask whether certain information is subj ect to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
qssigned ID# 336317.

The City of Corpus Christi (the "city") received a request for the information submitted by
. Leisure Horizons, Inc. ("Leisure") and The NRP Group, LLC ("NRP") in response to the
city's request for proposals regarding the Memorial Coliseum redevelopment project. The
city also received two requests fi'om a second requestor for all proposals, including a
specified page, and communications submitted by Leisure in response to the same request
for proposals. Although you take no position with respect to the public availability of the
requested infOlmation, you indicate its release may implicate the proprietary interests of
Leisure and NRP. Accordingly, you state, and have provided documentation showing, you
notified Leisure and NRP of the request and of each company's right to submit arguments
to this office a8to why the submitted proposals and conespondence should not be released.
See Gov't Code § 552.305(d); see also Open Records Decision No. 542 (1990) (detelmining
statutory predecessor to section 552.305 permits govemmenta1 body to rely on interested
third p31iy to raise and explain the applicability ofexception to disclose lU1der Act in celiain
circumstances). We have considered comments submitted by Leisure, and reviewed the
submitted information.
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An interested third patiy is allowed ten business days after the date of its receipt of the
governmental body's notice lmder section 552.305(d) to submit its reasons, ifany, as to why
information relating to that party should be withheld frompublic disclosure. See Gov't Code
§552.3Q5(d)(2)(B). As Qfthe date QfthisJetter,_we l~ave notreceiy~d commentsfr()m N:RP_

--------- ----explainingwhyits-submittedproposal-shouldnotbe-released.--Therefore,_wehaveJlo_hasis____ _ _ _
to conclude NRP has protected proprietary interests in its submitted information. See id.
§ 552.110; Open Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of
cOlmnercial or financial infonnation, party must show by specific factual evidence, not
conclusory or generalized allegations, that release ofrequested infonnation would cause that
patiy substantial competitive harm), 552 at 5 (1990) (party must establish prima facie case
that infonnation is trade secret), 542 at 3 (1990). i~>.ccordingly, the city may not \vithhold
NRP's proposal on the basis of any proprietary interest it may have in the information.

We note a portion ofNRP's submitted proposal appears to be protected by copyright. A
custodian ofpublic records must complywith the copyright law and is not required to furnish
copies of records that are copyrighted. Attorney General Opinion JM-672 (1987). A
govennnental body must allow inspection of copyrighted materials lmless an exception
applies to the infonnation. Id. If a member of the public wishes to make copies of
copyrighted materials, the person must do so lmassisted by the governmental body. In
making copies, the member ofthe public assumes the duty ofcompliance with the copyright
law and the risk of a copyright infringement suit. See Open Records Decision No. 550
(1990). Accordingly, as noexceptioris to disclosure have been raised for NRP's proposal,
that information must be released to the requestor in accordance with copyright law.

Leisure claims its proposal is excepted from disclosure under section 552.110 of the
Government Code. This section protects the proprietary interests of private parties by
excepting from disclosure two types of information: (1) "[a] trade secret obtained from a
person and privileged or confidential by statute or judicial decision," and (2) "commercial
or financial information for which it is demonstrated based on specific factual evidence that
disclosure would cause substatltial competitive hatm to the person from whom the
infonnation was obtained." See Gov't Code § 552.110(a)-(b).

Section 552.110(a) protects trade secrets obtained from a person and privileged or
confidential by statute or judiciafdecision. Id. § 552.11 O(a). The Texas Supreme Court has
adopted the definition ofa "trade secret" fi'om section 757 ofthe Restatement ofTorts, which
holds a "trade secret" to be

any formula, pattern, device or compilation of information which is used in
one's business, and which gives him an opportunity to obtain an advantage
over competitors who do not know or use it. It may be a fonnula for a
chemical compound, a process of manufacturing, treating or preserving
materials, a pattern for a machine or other device, or a list of customers. It
differs from other secret infonnation in a blisiness ... in that it is not simply
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infonnation as to a single or ephemeral event in the conduct of the business
... A trade secret is a process or device for continuous use in the operation
of the business ... [It may] relate to the sale of goods or to other operations
in the_business, such as ~_ code for detennining discounts, rebates or other

-- -- -- -- --------- ---concessions in-a price list orcata10gue,--o:r:alistofspecia1ized-customers,oL _
a method ofboo1d<:eeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314
S.W.2d 763,776 (Tex. 1958). lithe governmental body takes no position on the application
of the "trade secrets" aspect of section 552.110 to the infonnation at issue, this office will
accept a private person's claim for exception as valid llIlder section 552.110(a) ifthat person
establishes aprimafacie case for the exception, and no one submits an argument that rebuts
the claim as a matter of law. See ORD 552 at 5.. However, we cannot conclude
section 552.l10(a) is applicable unless it has been shown the infonnation meets the
definition of a trade secret and the necessary factors have been demonstrated to establish a
trade secret claim. l Open Records Decision No. 402 (1983).

Section 552.11 O(b) requires a specific factual or evidentiary showing, not conclusory or
generalized allegations, substantial competitive injurywou1d.like1yresult from release ofthe .
infonnation at issue. See ORD 661 at 5-6 (business enterprise must show by specific factual
evidence that release of infonnation would cause it substantial competitive hann).

Although Leisure contends its proposal infonnation is excepted from disclosure under
section 552.110, it has not submitted any arguments explaining how section 552.110 excepts
the infonnation from disclosure. Consequently, the citymaynotwithhold Leisure's proposal
infonnation under section 552.110 of the Government Code.

'The Restatement ofTOlis lists the following six factors as indicia ofwhether information constitutes
a trade secret:

(1) the extent to which the infonnation is known outside of [the company];

(2) the extent to which it is lmown by employees and others involved in [the company's]
business;

(3) the extent ofmeasures taken by [the company] to guard the secrecy of the information;

(4) the value of the infonnation to [the company] and [its] competitors;

(5) the amount ofeffort or money expendedby [the company] in developing the information;

(6) the ease or difficulty with which the infonnation couldbe properly acquired or duplicated
by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 (1982), 306 at 2
(1982),255 at 2 (198b).
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Leisure also claims its proposal is excepted under section 552.131 ofthe Government Code.
Section 552.131(a) is applicable to economic development infonnation and provides:

--- --- - - ---- -------- --. ---(a)--Infonnation.is-excepted_Jrom_[requirecLpublic.disclosureJ-_if ..the _
infornlation relates to economic development negotiations involving a
govennnental body and a business prospect that the governmental body seeks
to have locate, stay, or expand in or near the tenitory of the governmental
body and the infonnation relates to:

(1) a trade secret of the business prospect; or

(2) commercial or financial infonnation for which it is demonstrated
based on specific factual evidence that disclosure would cause
substantial competitive hann to the person from .whom the
infonnation was obtained.

Gov't Code § 552.l31(a). Section 552.131(a) excepts from disclosure only "trade secret[s]
of [a] business prospect" and "commercial or financial infonnation for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive hann to the person from whom the infonnation was obtained." Id. Thus, the
protection provided by section 552.131(a) is co-extensive with that ofsection 552.110 ofthe
Government Code. Although Leisure contends its proposal infonnation is excepted from
disclosure under section 552.131, it has not submitted any arguments explaining how
section 552.131 excepts its infonnation from disclosure. Cf Open Records Decision
Nos. 661 at 5-6 (to prevent disclosure of commercial or financial infonnation, party must
show by specific factual evidence, not conclusory or generalized allegations, that release of
requested infonnation would cause that party substantial competitive hann), 552 at 5 (party
must establishprimafacie case that infonnation is trade secret). Consequently, the city may
not withhold any ofLeisure's infonnation tmder section 552.131 of the Government Code.
As no other exceptions to disclosure have been raised, Leisure's infonnation must be
released.

This letter mling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this mling must not be relied upon as a previous
detennination regarding any other infonnation or any other circumstances.

This mling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more infonnation concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex orl.php,
or call the Office of the Attorney. General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
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infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Sincerely, _

...... -- ... -----;;r~ffZJ~-·-··---------·-····

Leah B. Wingerson
Assistant Attorney General
Open Records Division

LBW/cc

Ref: ID# 336317

Ene. Submitted documents

cc: Requestor
(w/o enclosures)

Mr. Joseph F. Prevratil
President and CEO
Leisure Horizons, Inc.
404 E. 151 Street, Suite 256
Long Beach, California 90802
(w/o enclosures)

Ms. Debra A. Guerrero
The NRP Group, LLC
111 Soledad, Suite 1220
San Antonio, Texas 78205·
(w/o enclosures)


