
ATTORNEY GENERAL OF TEXAS

----- ---- --.-_..~_.-----' ---·--------·_-·-------G-R-E-G---A-B-B-O -T--T------·------_·------_·----

March 5, 2009

Ms. M. Ann Montgomery
Ellis County and District Attorney
1201 North Highwawj 77, Suite 104
Waxahachie, Texas 75165-7832

OR2009-02894

Dear Ms. Montgomery:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 336642.

The Ellis County Sheriffs Department (the "department") received, a request for records
involving a specified individual, specified addresses, or specified reporting parties. You
claim. that the submitted information is .excepted from disclosure under
sections 552.101, 552.108, and 552.147 ofthe Government Code. We also understand you
to raise section 552.130 ofthe Government Code. 1 We have considered the exceptions you
claim and reviewed the submitted information.

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This section encompasses the doctrine of common-law privacy, which
protects information that (1) contains highly intimate or embarrassing facts, the publication
of which would be highly objectionable to a reasonably person, and (2) is not oflegitimate

1Although you raise section 552.135 in your brief, you have marked portions of the submitted
information under section 552.130. As section 552.130 is the appropriate exception in this case, we will
address it.
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concern to the public.. Indus. Found. v. Tex. Indus. Accident !3d., 540 S.W.2d 668, 685
_.- . (Iex._1.276)._TQ__dem.QnstrateJhe applkabilitygfc.QillPlol1:lawpriv:l!QY,j>_Q1Q._pJ;Qngs_Q{j1}is ._._

test must be satisfied. Id. at 681-82. A compilation of an individual's criminal history is
highly embarrassing information, the publication ofwhich would be. highly objectionable to

~-- -- -- --- areaso·na1Jle:person~CLa.S.:-Dep it -olJitiHce:v--: Jfepiiders Comm.-Por-preed()YnoTilie
Press, 489 U.S. 749, 764 (1989) (when considering prong regarding individual's privacy
interest, court recognized distinction between public records found in courthouse files and
local police stations and compiled summary of information and noted that individual has
significant privacy interest in compilation ofone's criminal history). Furthermore, we find
that a compilation ofa private citizen's criminal history is generally not oflegitimate concern
to the public. The present request, in part, seeks unspecified law enforcement records
pertaining to a named individual. This portion of the request requires the department to
compile the named individual's criminal history. We find this request for unspecified law
enforcement records implicates this individual's right to privacy. Therefore, to the extent the
department maintains law enforcement records, other than those involving one of the

______specifie_dTeporting_parties~_depktingJhejndivi.dllaLatiSSJJ_e_a~u:tsJI,s.p_e_Qt,)J..rt~sJe_~,_QLQrimi.""n=al"_ ----f

defendant, the department must withhold such information under section 552.101 in
conjunction with common-law privacy.

We note the request also seeks reports Involving certain specified reporting parties. Further,
you have submitted reports that do not depict the named individual as a suspect, arrestee, or
criminal defendant. These reports are not considered part ofa compilation ofthe individual's
criminal history. Thus, we will address the exceptions you claim for this information.

Section 552.101 also encompasses information protected by other statutes. You assert that
portions ofthe submitted information are subject to section 261.201(a) of the Family Code,
which provides as follows:

(a) The following information is confidential, is not subject to public release
under Chapter 552, Government Code, and may be disclosed only for
purposes consistent with this code and applicable federal or state law or under
rules adopted by an investigating agency: .

(1) a report ofalleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and workingpapers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Fam. Code § 261.201(a). You claim the information at issue consists of files, reports,
records, communications, audiotapes, videotapes, or working papers used or developed in
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a child abuse investigation under chapter 261 of the Family Code. See id. §§ 261.001(1) i

- - - -- --- -----(defining'_'abuse"_forthe purposes ofchapter 26 Lofthe_Eamily Code), lOL003(a)(defining J
"child" for purposes of this section as person under ·18 years of age who is not and has not I
been married or who has not had the disabilities ofminority removed for general purposes). I

_--_--_-_-_-_---._-__--=-B=a=~=ed=---"'o=_nXour:re1JreseiitatlDnana-oUireview;--we-findinat-s-6me:ofthe-:-iiirornlat[on-ifis-sue, -- - - --:-:1
which we have marked, is within the scope of section 261.201. You do not indicate that the
department has adopted a rule governing the release of this type of information; therefore,
we assume that no such regulation exists. Given that assumption, we conclude that the
information we have marked is confidential pursuant to section 261.201 ofthe Family Code,
and the department must withhold it in its entirety under section 552.101 ofthe Government
Code.2 However, we find that you have not demonstrated that the remaining information at
issue consists offiles, reports, records, communications, audiotapes, videotapes, or working
papers used or developed in an investigation under chapter 261 of the Family Code.
Therefore, the remaining information is not confidential under section 261.201 ofthe Family
Code, and the department may not withhold it under section 552.101 on that basis.

Section 552.1 08(a)(l) ofthe Government Code excepts from disclosure "[i]nformation held
by a law enforcementagency or prosecutor that deals with the detection, investigation, or
prosecution ofcrime ... if ... release of the information would interfere with the detection,
investigation, or prosecution of crime[.]" Gov't Code § 552.108(a)(1). A governmental
body must reasonably explain how and why section 552.108 is applicable to the information
at issue. See id. § 552.301(e)(1)(A); Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977).
Section 552.1o8(a)(2) excepts from disclosure information concerning an investigation that
concluded in a result other than conviction or deferred adjudication; A governmental body
claiming section 552. 108(a)(2) must demonstrate that the requested information relates to
a criminal investigation that has concluded in a final result other than a conviction or
deferred adjudication.

You assert that marked portions of the remammg information pertain to ongoing
prosecutions. Based on your representations and our review of the information at issue, we
conclude that the release of the information at issue would interfere with the detection,
investigation, or prosecution of crime. See Houston Chronicle Publ 'g Co. v. City of
Houston, 531S.W.2d 177 (Tex. Civ. App.-Houst6n [14th Dist.l 1975), writref'dn.r.e.per
curiam, 536 S.W.2d 559 (Tex. 1976) (court delineates law enforcement interests that are
present in active cases). Thus, section 552.108(a)(1) is applicable to that information. You
have also marked information which relates to cases that have concluded in results other than
conviction or deferred adjudication. Based on your representations and our review of the
information at issue, we conclude that section 552.1 08(a)(2) is applicable to that information.
Therefore, the department may withhold the information you ,have marked under
section 552.108 of the Government Code.

2As our ruling is on this information is dispositive, we need not address your remaining arguments
against disclosure.
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!- -----_. _._-.__._. --_._------- -I -- ------- ---- ------------ -- .. ------- ---------.

1 You have marked portions of the remaining information you contend are protected from
L . disclosure undersection.552J3D_ofthe _Go.vernment_Code,.which exceptsJrom__discloswe . _

[I info..r.m.ation.. that.. reI.ate.s .t.o. am.otor vehicl.e operator.'s .o.r dr.iV.er. 's.. li.cense o.r. p..e.r..m.... it iss..ue.d .bY . . .
. an agency of this state. Gov't Code § 552.130(a)(l). Accordingly; the department must

1-=-- --- - ---':withhofdthe-=Texas -driver' s l£ens~ni1111berg:yc)lihavemarked under~seetioii)5:I130-onhe::'::'--.::::--- ::-- - -
I .

. Government Code.

Finally, you raise section 552.147 ofthe Government Code, whichprovides that "[t]he social,
security number of a living person is excepted from" required public disclosure under the
Act. fd. § 552.147. We agree that the department may withhold the social security numbers
that you have marked under section 552.147 of the Government Code.3

In summary, to the extent the department maintains unspecified law enforcement records
depicting the named individual as a suspect, arrestee, or criminal defendant, other than those .
involving a specified reporting party, the department must withhold any such information

,-~--_~undeLsection552.-LnLofthe_GoYernmenLCodejn_c-onjunc.tiQ_n_wjth.-C_QmmQn=laF_pJ:iYa_c~.,-- !

The department must withhold the information we have marked under section 552.101 in
conjunction with section 261.201 of the Family Code. The department may withhold the
information you have marked under section 552.108 of the Government Code. The
department must withhold the information you have marked under section 552.130 oft~e

Government Code.' The department may withhold the social security nUlIlber you have
marked under section 552.147 of the Government Code. The remaining information must
be released.4

This letter ruling is limited to the particular. information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public

3We note that section 552.147(b) ofthe Government Code authorizes a governmental body to redact
a living person's social security number from public release without the necessity ofrequesting a decision from
this office under the Act.

4We note that the information being released contains confidential information to which the requestor
has a right of access. See Gov't Code § 552.023(a); Open Records Decision No. 481 at 4 (1987) (privacy
theories not implicated when individual asks governmental body to provide him with information concerning
himself). Therefore, if the department receives another request for this same information from a different
requestor, then the department should again seek a decision from this office.
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iTI£ormation under the Act must be directed to the Cost Rules Administrator ofthe Office of
__________________the_AttorneyGeneral at (512)A75-2497. _

Matt Entsminger
Assistant Attorney General
Open Records Division

MRE/jb

Ref: ID# 336642

~~~~~-Enc.-__Submitted_documents'_~~~~~~~~~~~~~~~~ 1

cc: Requestor
(w/o enclosures)


