
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

March 6, 2009

Ms. CherI K. Byles
Assistant City Attol11ey
City of Fort Worth
1000 Throckmorton Street
Fort Worth, Texas 76102

0R2009-02966

Dear Ms. Byles:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Govel11ment Code. Your request was
assigned ID# 336582 (FW request number 1095-09).

The City ofFOli Worth (the "city") received a request for the persol1l1el files of a named city
. police officer, as well as all documents regarding complaints, allegations, or investigations
of misconduct of the named police officer. .You state the city has provided most of the
requested information to the requestor with certain redactions agreed upon by the requestor.
You claim the submitted persOlmel records, 9-1-1 calls for service repOlis, crash reports, and
criminal history questiOlmaire documents are excepted from disclosure lmder section 552.101
of the Govemment Code. We have considered the exception you claim and reviewed the
submitted infonnation.

Initially, you acknowledge, and we agree, the city failed to submit its comments explaining
why the stated exceptions apply or the responsive infonnation within the statutory time
period prescribed by section 552.301(e) of the Govel11ment Code. See Gov't Code
§ 552.301(e). Pursuant to section 552.302 ofthe Government Code, a govenllnental body's
failure to comply with the requirements of section 552.301 results in the legal presumption
the requested information is public and must be released, lmless the govenunental body
demonstrates a compelling reason to withhold the infonnation from disclosure. See id.
§ 552.302; Hancockv. StateBd. ofIns. , 797 S.W.2d379, 381-82 (Tex. App.-Austin 1990,
no writ) (govel11mental bodymustmake compelling demonstration to overcomepresumption
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of openness pursuant to statutory predecessor to section 552.302); Open Records Decision
No. 319 (1982). A compelling reason exists when third-party interests are at stake or when.
information is confidential bylaw. Open Records DecisionNo. 150 (1977). In this instance,
section 552.101 can provide a compelling reason to overcome this presumption. Therefore,
we will address your arguments lU1der this exception.

Section 552.101 ofthe Government Code excepts from disclosure "infOlmation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This exception encompasses infomlation other statutes make confidential.
You raise section 552.101 in conjunction with section 143.089 of the Local Govemment
Code for the personnel records submitted in Exhibit C-l. You state the city is a civil service
city under chapter 143 of the Local Govennnent Code. Section 143.089 provides for the
existence of two different types ofpersOlmel files relating to a police officer: one that must
be maintained as part ofthe officer's civil service file and another the police department may
maintain for its own intemal use. See Local Gov't Code § 143.089(a), (g). The officer's
civil service file must contain certain specified items, including commendations, periodic
evaluations by the police officer's supervisor, and documents relating to any misconduct in
which the department took disciplinary action against the officer under chapter 143 of the
Local Govennnent Code. Id. § 143.089(a)(1)-(2). Chapter 143 prescribes the following
types ofdisciplinary actions: removal, suspension, demotion, and lU1compensated duty. Id.
§§ 143.051-.055. In cases in which a police department investigates a police officer's
misconduct and takes disciplinary action against an officer, it is required by
section 143.089(a)(2) to place all investigatory records relating to the investigation and
disciplmary action, includingbackground docmnents such as complaints, witness statements,
and documents oflike nature from individuals who were not in a supervisory capacity, in the
police officer's civil service file maintained under section 143 .089(a). See Abbott v. Corpus
Christi, 109 S.W.3d 113, 122 (Tex. App.-Austin2003, no pet.). All investigatorymaterials
in a case resulting in disciplinary action are "from the employing department" when they are
held by or are in the possession of the department because of its investigation into a police
officer's misconduct, and the department must forward them to the civil service commission
for placement in the civil service persOlmel file. Id. Such records may not be withheld under
section 552.101 ofthe Government Code in conjmlction with section 143.089 ofthe Local
Government Code. See Local Gov't Code § 143.089(f); Open Records DecisionNo. 562 at 6
(1990). However, information maintained in a police department's intemal file pursuant to
section 143.089(g) is confidential and must not be released. City ofSan Antonio v. Tex.
Attorney Gen., 851 S.W.2d 946,949 (Tex. App.-Austin1993, writ denied).

You indicate the personnel records in Exhibit C-1 pertain to misconduct regarding the police
officer specified in the request that did not result in disciplinary action, and these records are
maintained in the police department's internal files as authorized under section 143.089(g)
of the Local Government Code. Based on this representation and our review of the
submitted records, we agree the persOlmel records in Exhibit C-1 are confidential pursuant
to section 143.089(g). Accordingly, the city must withhold Exhibit C-1 under
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section 552.1 01 ofthe Government Code in conjlmctionwith section 143.089(g) ofthe Local
Govenunent Code. 1

.

Section 552.101 also encompasses infonnation subject to Chapter 772 of the Health and
Safety Code, which authorizes the development of local emergency cOlllilllmications
districts. Sections 772.118, 772.218, and 772.318 of the Health and Safety. Code are
applicable to emergency 9-1-1 districts established in accordance with chapter 772. See
Open Records Decision No. 649 (1996). These sections make the originating telephone
numbers and addresses of9-1-1 callers furnished by a service supplier confidential. Id. at 2.
Section 772.218 applies to an emergency communication district for a cOlmty with a
population of more than 860,000. You infonn us the city is part of an emergency
communication district established lmder section 772.218 of the Health and Safety Code.
You also indicate the telephone numbers you have marked in the submitted 9-1-1 calls for
service reports were provided by a 9-1-1 service supplier. Based on your representations, we
conclude the city must withhold the telephone numbers you have marked in ExhibitC-2
lmder section 552.101 of the Govenunent Code in conjlmction with section 772.218 of the
Health and Safety Code.

You claim the submitted CRB-3 and ST-3 officer's accident reports in Exhibit C-2 are
confidential under chapter 550 of the Transportation Code. See Transp. Code § 550.064
(officer's accident repOli). Section 552.101 also encompasses section 550.065(b) of the
Transportation Code, which states except as provided by subsection (c), accident reports are
privileged and confidential. See id. § 550.065(b). Section 550.065(c)(4) provides for the
release of an accident report to a person who provides two of the following three items of
infonnation: (1) the date ofthe accident; (2) the name ofanyperson involved in the accident;
and (3) the specific location ofthe accident. Id. § 550.065(c)(4). Under this provision, the
Texas Department ofTransportation or another govenunental entity is required to release a
copy ofan accident report to a person who provides the agencywith two or more ofthe items
of infonnation specified by the statute. Id. In this instance, the requestor has not provided
the city with at leasttwo ofthe three items ofinfonnationspecified by section 550.065(c)(4).
Therefore, the city must withhold the submitted officer's accident reports in Exhibit C-2
pursuant to section 552.101 ofthe Government Code in conjunction with section 550.065(b)
of the Transportation Code.

Section 552.101 also encompasses the common-law right of privacy, which protects
infonnation that is (1) highly intimate or embarrassing, such that its release would be highly
obj ectionable to a reasonable person, and (2) not oflegitimate concem to the public. Indus.
Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668 (Tex. 1976). To demonstrate the
applicability of common-law privacy, both prongs of this test must be established. Id.
at 681-82. Generally, only highly intimate infonnation that implicates the privacy of an

IAs om ruling for tIlis information is dispositive, we need not address yomremaining argmnent against
disclosme for portions ofExhibit C-l.
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individual is :withheld. Although you claim the remaining infonnation should be withheld
in its entirety under common-law privacy, you have not demonstrated, nor does the
information reflect, a situation in which all of the remaining infonnation must be withheld
on the basis of common-law privacy. See Gov't Code § 552.301(e)(1)(A) (govenunental
body must explain how claimed exception to disclosure applies).

You also seek to withhold under common-law privacyportions ofthe remaining information
that pertain to the named officer's criminal history. A compilation of an individual's
criminal history is highly embanassing information, the publication of which would be
highly objectionable to a reasonable person. Cf Us. Dep 't ofJustice v. Reporters Comn'l.
for Freedom of the Press, 489 U.S. 749, 764 (1989) (when considering prong regarding
individual's privacy interest, court recognized distinction between public records found in
courthouse files and local police stations and"compiled summary of information and noted
that individual has significant privacy interest in compilation of one's criminal history).
Moreover, we find a compilation of a private citizen's criminal history is generally not of
legitimate concern to the public. However, this office has also fOlmd the public has a
legitimate interest in information relating to employees of governmental bodies and their
employment qualifications andjob perfonnance. See Open Records DecisionNos. 562 at 10
(1990), 542 at 5 (1990); see also Open Records Decision No. 423 at 2 (1984) (scope of
public employee privacy is narrow). In this instance, the infonnation you seek to withhold
pertains to a police officer, not a private citizen. Because the officer's compiled criminal
history information appears to have been gathered in the course of his pre-employment
screening, there is a legitimate public interest in this information. Accordingly, the doctrine
of common-law privacy is not applicable in this instance, and the information you have
marked in Exhibit C-2 may not be withheld lmder section 552.101. As you have raised no
other exceptions for the remaining information, that information must be released.

In summary, the city must withhold Exhibit C-1 under section 552.101 of the Government
Code in conjlmction with section 143.089(g) ofthe Local Government Code; the telephone
numbers you have marked in Exhibit C-2 lmder section 552.101 of the Government Code
in conjunction with section 772.218 ofthe Health and Safety Code; and the officer's accident
reports in Exhibit C-2 pursuant to section 552.101 of the Government Code in conjunction
with section 550.065(b) of the Transportation Code. The remaining infonnation must be
released.

" "

This letter ruling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at htt12://www.oag.state.tx.us/o12en/index or1.12h12,
or call the Office of the Attorney General's Open Government Hotline, toll free,
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at (877) 673-6839. Questions conceming the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General at (512) 475-2497.

Sincerely,

Leah B. Wingerson
Assistant Attomey General
Open Records Division

LBW/cc

Ref: ID# 336582

Ene. Submitted documents

cc: Requestor
(w/o enclosures)


