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Ms. Joyce B. McLaughlin
Davis & Wi~kerson, P.C.
P.O. Box 2283
Austin, Texas 78768-2283

0R2009-03252

Dear Ms. McLaughlin:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Gove:mment Code. Your request was
assigned ID# 337403.

Preferred Hospital Leasing Hemphill, Inc. d/b/a Sabine County Hospital (the "hospital"),
which you represent, received a request for several categories of information relating"to the
hospital's relationship with a named individual. You state the hospital does not have
information responsive to some of the request.! You state that you are withholding social
security numbers under section 552.147 of the Government Code.2 You claim that the
submitted infonnation is excepted from disclosure under sections 552.101 and 552.102 of
the Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

Initially, we must address the hospital's obligations under section 552.301 of the
Government Code, which prescribes the procedures that a governmental body must follow

!We note that the Act does not require a governmental body to release information that did not exist
when it received a request or create responsive information. See Econ. Opportunities Dev. Corp. v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open Records Decision'
Nos. 605 at 2 (1992), 555 at 1 (1990),452 at 3 (1986),362 at 2 (1983).

2Section 552.147(b) of the Government Code authorizes a governmental body to redact a living
person's social security number from public release without the necessity of requesting a decision from this
office under the Act. See Gov't Code § 552.147(b).
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in asking this office to decide whether requested information is excepted from public
disclosure. Pursuant to section 552.301(b), a governmental body must ask for a decision
from this office and state the exceptions that apply within ten business days ofreceiving the
written request. See Gov't Code § 552.301(b). Under section 552.301(e), a governmental
body is required to submit to this office within fifteen business days ofreceiving the request
(1) general written comments stating the reasons why the stated exceptions apply that would
allow the information to be withheld; (2) a copy ofthe written request for information; (3) a
signed statement or sufficient evidence showing the date the governmental body received the
written request; and (4) a copy of the specific information requested or representative
samples, labeled to indicate which exceptions apply to which parts of the documents. Id.
§ 552.301(e). The hospital received the request on November 28, 2008. However, the
hospital did not request a ruling or submit the information at issue until January 7, 2009.
Thus, the hospital failed, to comply with the procedural requirements mandated by
section 552.301.

A governmental body's failure to comply with the procedural requirements of
section 552.301 results in the legal presumption that the requested information is public ana
must be released unless the governmental body demonstrates a compelling reason to
withhold the information from disclosure. See id. .§ 552.302; Hancock v. State Bd. Of
Ins., 797 S.W.2d 379,381-82 (Tex. App.-Austin 1990, no writ) (governmental body must
make compelling demonstration to overcome presumption ofopenness pursuant to statutory
predecessor to section 552.302); Open Records Decision No. 319 (1982). You claim the
submitted information is excepted under sections 552.101 and 552.102 of the Government
Code. We note some ofthe submitted information may be excepted under sections 552.117
and 552.137 of the Government Code.3 Because sections 552.101, 552.102, 552.117,
and 552.137 can provide compelling reasons to overcome this presumption, we will consider
the applicability of these exceptions to the submitted information.

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This section encompasses information protected by other statutes. The
hospital claims that the information submitted as Exhibit 6 is confidential pursuant to
section 160.007 of the Occupations Code. Section 160.007 provides that, "[e]xcept as
otherwise provided by this subtitle, each proceeding or record of a medical peer review
committee is confidential, and any communicationmade to a medical peer review committee
is privileged." Occ. Code § 160.007. Medical peer review is defined by the Medical Practice
Act (the "MPA"), subtitle B oftitle 3 of the Occupations Code, to mean "the evaluation of
medical and health care services, including evaluation ofthe qualifications and professional
conduct of professional health care practitioners and of patient care provided by those

3The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental
body, but ordinarily not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987),470
(1987).
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practitioners." ld. § 151.002(a)(7). A medical peer review committee is "a committee ofa
health care entity.. . or the medical staffof a health care entity, that operates under written
bylaws approved by the policy-making body or the governing board ofthe health care entity
and is authorized to evaluate the quality of medical and health care services[.]" ld.
§ 151.002(a)(8).

You indicate that Exhibit 6 consists ofa credentialing application submitted to the hospital's
Medical Staff Committee, which functions as the credentialing and medical peer review
committee for the hospital. Based on your representations and our review, we agree that
Exhibit 6 is confidential pursuant to section 160.007 of the Occupations Code. See St.
Luke's Episcopal Hosp. v. Agbor, 952 S.W.2d 503, 505 (Tex. 1997); Memorial Hosp.-the
Woodlands v. McCown, 927 S.W.2d 1, 5 (Tex. 1996) (finding that review by medical staff
committee of application for staff privileges qualifies as medical peer review because it
necessarily involves review ofphysician's qualifications, competence, and ethics). Therefore,
the hospital must withhold Exhibit 6 under section 552.101 of the ,Government Code in
conjunction with section 160.007 of the Occupations Code.

Section 552.101 ofthe Government Code also encompasses section 6103(a) oftitle 26 ofthe
United States Code. Prior decisions ofthis office have held that section 6103(a) renders tax
return information confidential. See Attorney General Opinion H-1274 (1978) (tax returns);
Open Records Decision No. 600 (1992) (W-4 forms). Section 6103(b) defines the term
"return information" as "a taxpayer's identity, the nature, source, or amount of income,
payments, tax withheld, deficiencies, overassessments or tax payments ... or any other data,
received by, recorded by, prepared by, furnished to, or collected by the Secretary [of the
Internal Revenue Service] with respect to a return or the determination of the existence,
or possible existence, of liability ... for any tax, penalty, ..., or offense[.]" See 26
U.S.C. § 6103(b)(2)(A). Federal courts have construed the term "return information"
expansively to include any information gathered'by the Internal Revenue Service regarding
a taxpayer's liability under title 26 of the United States Code. See Mallas v. Kolak, 721 F.
Supp 748, 754 (M.D.N.C. 1989), aff'dinpart, 993 F.2d 1111 (4th Cir. 1993). Accordingly,
the hospital must withhold the marked W-4 tax form under seCtion 552.101 of the
Government Code in conjunction with section 6103(a).

The submitted information also contains an 1-9 form. Section 552.101 of the Government
Code also encompasses section 1324a of title 8 of the United States Code. Section 1324a
of title 8 of the United States Code provides that an Employment Eligibility Verification
Form 1-9 "may not be used for purposes other than for enforcement of this chapter" and for
enforcement of other federal statutes governing crime and criminal jnvestigations. See 8
U.S.t. § 1324a(b)(5); see also 8 C.F.R. § 274a.2(b)(4). The release of the submitted 1-9
form in response to this request for information would be "for purposes other than for
enforcement" of the referenced federal statutes. Accordingly, the marked 1-9 form is
excepted from disclosure under section 552.1 01 ofthe Government Code in conjunction with
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federal law and may be released only for purposes of compliance with the federal laws and
regulations governing the employment verification system.

Section 552.102 of the Government Code excepts from disclosure "information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy." Gov't Code § 552.1 02(a). In Hubert v. Harte-Hanks Texas Newspapers,
the court ruled that the test to be applied to information claimed to be protected under
'section 552.102 is the same as the test formulated by the Texas Supreme Court in Industrial
Foundation v. Texas IndustrialAccidentBoard for information claimed to be protected under
the doctrine of common-law privacy as incorporated by section 552.101 of the Act. See
Hubertv. Harte-Hanks Tex. Newspapers, 652 S.W.2d 546,550 (Tex. App.-Austin 1983,
writ ref'd n.r.e.) (citing Indus. Found. v. Texas Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976).

Common-law privacy protects information if(1) the information contains highly intimate or
, embarrassing facts the publication of which would be highly objectionable to a reasonable
.person, and (2) the information is not oflegitimate concern to the public. Indus. Found., 540
S.W.2d at 685 .. This office has found that personal financial information not relating to a
financial transaction between an individual and a governmental body is generally protected
by common-law privacy. See Open Records Decision Nos. 600 (1992) (employee's
designation of retirement beneficiary, choice of insurance carrier, election of optional
coverages, direct deposit authorization, forms allowing employee to allocate pretax
compensation to group insurance, health care or dependent care), 545 (1990) (deferred
compensation information, participation in voluntary investment program, election of
optional insurance coverage, mortgage payments, assets, bills, and credit history). Upon
review, we find portions of the submitted documents, which we have marked, constitute
personal financial information. Furthermore, we find that this information is not of
legitimate concern to the public. Therefore, the hospital must withhold the marked
information under section 552.101 in conjunction with common-law privacy.

We note some of the remaining infonnation may be subject to section 552.117 of the
Government Code. Section 552.117(a)(1) excepts from disclosure the home addresses and
telephone numbers, social security numbers, and family member information of current or
former officials or employees of a governmental body who request that this information be
kept confidential under section 552.024 of the Government Code. See Gov't Code
§§ 552.117(a)(1), .024. We note section 552.117 also encompasses a personal cellular
telephone number, unless the cellular service is paid for by a governmental body. See Open
Records Decision Nos. 670 at 6 (2001), 506 at 5-7 (1988) (statutory predecessor to
section 552.117 not applicable to cellular telephone numbers provided and paid for by
governmental body and intended for official use). Whether a particular piece ofinformation
is protected by section 552.117 must be determined at the time the request for it is made. See
Open Records Decision No. 530 at 5 (1989). The hospital may only withhold information
under section 552.117(a)(1) on behalf of former or current employees who have made a
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request for confidentiality under section 552.024 prior to the date on which the request for
information was made. In this instance, we have marked the information within the
submitted documents that is generally subject to section 552.117. You do not inform this
office that the hospital employee whose information we have marked elected to keep her
personal information confidential before the hospital received the instant request for
information. Therefore, we must rule conditionally. If the employee whose personal
information we have marked timely elected to withhold her personal information under
section 552.024, this marked information must be withheld under section 552.117(a)(1);
however, the hospital may only withhold the marked cellular telephone number if the
employee at issue paid for the cellular telephone with her own funds. If the employee did
not timely elect confidentiality, the marked information may not be withheld under
section 552.1 17(a)(I).

Section 552.137 ofthe Government Code is applicable to some ofthe remaining information.
Section 552.137 excepts from disclosure "an e-mail address of a member of the public that
is provided for the purpose of communicating electronically with a governmental body"
unless the member of the public consents to its release or the e-mail address is of a type
specifically excluded by subsection (c). Gov't Code § 552.137(a)-(c). The e-mail address
we have marked is not ofa type specifically excluded by section 552.l37(c). Therefore, the
hospital must withhold the marked e-mail address in accordance with section 552.137, unless
the hospital receives consent for its release.

In summary, the hospital must withhold Exhibit 6 under section 552.101 ofthe Government
. Code in conjunction with section 160.007 ofthe Occupations Code, the marked W-4 andI-9

forms under section 552.101 in conjunction with federal law, and the information marked
under section 552.101 in conjunction with common-law privacy. To the extent that the
employee whose information is at issue made a timely election under section 552.024, the
hospital must withhold the information we have marked pertaining t6 that employee under
section 552.117(a)(1) of the Government Code; however, the marked cellular telephone
number may only be withheld under section 552.117(a)(1) if the employee at issue paid for
the cellular telephone with her own funds. The hospital must withhold the marked e-mail
address under section 552.137 ofthe Government Code, unless the hospital receives consent
for .its release. The remaining information must be.released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe.requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges 'for providing public
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information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.

Sincerely,

~V\
Matt Entsminger
Assistant Attorney General
Open Records Division

MRE/jb

Ref: ID# 337403

Ene. Submitted documents

cc: Requestor
(w/o enclosures)


