ATTORNEY GENERAL OF TEXAS
"GREG ABBOTT

March 13, 2009

Mr. Matthew C. G. Boyle
Boyle & Lowry, L.LP.

4201 Wingren, Suite 108
Irving, Texas 75062-2763

OR2009-03356

 Dear Mr. Boyle:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 337282,

The City of Colleyville (the “city”), which you represent, received a request for information
related to three named police officers. You state that you have released some of the
requested information to the requestor. You claim that the submitted information is excepted
from disclosure under sections 552.101; 552.108, 552.117, and 552.130 of the Government
Code.! We have considered the exceptions you claim and reviewed the submitted
representative sample of information.> We have also considered comments submitted by the
requestor. Gov’t Code § 552.304 (interested party may submit comments stating why
information should or should not be released).

! Although the cify does not raise sections 552.117 and 552.130 within the ten business day deadline
described by section 552.301(b), we will address you arguments under these sections, as they are mandatory
exceptions to disclosure that a governmental body may not waive. See Gov’t Code § § 552.301, .302.

*We assume that the “representative sample:” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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Initially, you inform us that the information responsive this request was the subject of a
previous request for information, in response to which this office issued Open Records Letter
No.2009-01548 (2009). Although you seek to rely on Open Records Letter No. 2009-01548
as a previous determination, we note that the governmental body involved in that ruling was
the Colleyville Police Department. Because theinstant request for information was received
by a different governmental body, Open Records Letter No. 2009-01548 cannot be relied on
as a previous determination. See Open Records Decision No. 673 (2001) (so long as law,
facts, and circumstances on which prior ruling was based have not changed, first type of
previous determination exists where requested information is precisely same information as
was addressed in prior attorney general ruling, ruling is addressed to same governmental
" body, and ruling concludes that information is or is not excepted from disclosure). However,
we will address your arguments for this and the other requested information.

Next, we address your claim under section 552.108 of the Government Code, as it is
potentially the most encompassing exception. Sect1on 552.108 provides in pertinent part as
follows: '

(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from
[required public disclosure] if:

(1) release of the information would interfere with the
detection, investigation, or prosecution of crime;

(b) Aninternal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from [required public disclosure] if:

(1) release of the internal record or notation would 1nterfere
with law enforcement or prosecution].]

Gov’t Code § 552.108(a)(1), (b)(l). Section 552.108(a)(1) protects information, the release
of which would interfere with a particular pending criminal investigation or prosecution,
while section 552.108(b)(1) encompasses internal law enforcement and prosecution records,
the release of which would interfere with on-going law enforcement and prosecution efforts
in general. A governmental body that claims an exception to disclosure under
section 552.108 must reasonably explain how and why this exception is applicable to the
information that the governmental body seeks to withhold. See id. §§ 552.108(a)(1), (b)(1),
301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977).
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You state that the submitted information “relates to incidents of alleged sexual harassment”
that resulted in a police personnel investigation. We note section 552.108 is generally not
applicable to records of an administrative internal affairs investigation that did not result in
a criminal investigation or prosecution. See Morales v. Ellen, 840 S.W.2d 519, 525-26
(Tex. Civ. App.—El Paso 1992, writ denied) (addressing statutory predecessor). You have
failed to explain how the release of the submitted information would interfere with a
particular pending criminal investigation or prosecution. Accordingly, we conclude that the
city may not withhold any portion of the submitted information under section 552.108 of the
Government Code.

Section 552.101 excepts from disclosure “information considered to be confidential by law,
either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101. You raise
section 552.101 in conjunction with common-law privacy, which protects information that
is (1) highly intimate or embarrassing, such that its release would be highly objectionable to
a reasonable person, and (2) not of legitimate concern to the public. Indus. Found. v. Tex. .
Indus. Accident Bd., 540 S.W.2d 668 (Tex. 1976). To demonstrate the applicability of
common-law privacy, both prongs of this test must be satisfied. Id. at 681-82. The types of
information considered intimate and embarrassing by the Texas Supreme Court in Industrial
Foundation included information relating to sexual assault, pregnancy, mental or physical
abuse in the workplace, illegitimate children, psychiatric treatment of mental disorders,
attempted suicide, and injuries to sexual organs. Id. at 683. In addition, this office has found
certain kinds of medical information or information indicating disabilities or specific
illnesses are excepted from required public disclosure under common-law privacy. See Open °
" Records Decision Nos. 470 (1987), 455 (1987) (information pertaining to prescription drugs,
specific illnesses, operations and procedures, and physical disabilities protected from

disclosure).

‘In Morales v. Ellen, 840 S.W.2d 519 (Tex. App.—El Paso 1992, writ denied), the court
addressed the applicability of the common-law privacy doctrine to files of an investigation
of allegations of sexual harassment. The investigation files in Ellen contained individual
witness statements, an affidavit by the individual accused of the misconduct responding to
the allegations, and conclusions of the board of inquiry that conducted the investigation.
Ellen, 840 S.W.2d at 525. The court ordered the release of the affidavit of the person under
investigation and the conclusions of the board of inquiry, stating that the public’s interest was
sufficiently served by the disclosure of such documents. Id. In concluding, the Ellen court
held that “the public did not possess a legitimate interest in the identities of the individual
witnesses, nor the details of their personal statements beyond what is contained in the
documents that have been ordered released.” Id, :

Thus, if there is an adequate summary of an investigation of alleged sexual harassment, the
investigation summary must be released under Ellen, along with the statement of the accused,
but the identities of the victims and witnesses of the alleged sexual harassment must be
redacted, and their detailed statements must be withheld from disclosure. See Open Records
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Decision Nos. 393 (1983), 339 (1982). If no adequate summary of the investigation exists, -

then all of the information relating to the investigation ordinarily must be released, with the
exception of information that would identify the victims and witnesses. Since common-law
privacy does not protect information about a public employee’s alleged misconduct on the
job or complaints made about a public employee’s job performance, the identity of the
individual accused of sexual harassment is not protected from public disclosure. See Open
Records Decision Nos. 438 (1986), 405 (1983), 230 (1979), 219 (1978).

In this instance, you assert a portion of the submitted information relates to accusations of

sexual harassment in the workplace. The submitted information does not contain an
adequate summary of this investigation Because there is no adequate summary of the

aen O Qs i

investi gauon any requemeu documents lclauug to the sexual harassment inves ugauuu must.

generally be released, with the identities of the witnesses and victims redacted pursuant to
section 552.101 in conjunction with common-law privacy and the holding in Ellen. We have
marked the identifying information of alleged victims and witnesses that must be withheld

pursuant to section 552.101 of the Government Code in conjunction with common-law .

privacy and the holding in Ellen. We have also marked additional information in Exhibit B
that must be withheld under section 552.101 of the Government Code in conjunction with
common-law privacy. However, the remaining information is either not intimate or
embarrassing, or is of legitimate concern to the public. Therefore, no portion of the
remaining information may be withheld under common-law privacy and section 552.101.

Portions of the remaining information are subject to section 552.117 of the Government

Code. Section 552.117(a)(2) excepts from disclosure the home address, home telephone '

number, and social security number of a peace officer, as well as information that reveals
whether the peace officer has family members, regardless of whether the peace officer
complies with sections 552.024 or 552.1175 of the Government Code. See Gov’t Code
§ 552.117(a)(2). Section 552.117(a)(2) adopts the definition of peace officer found at
article 2.12 of the Code of Criminal Procedure. However, we are unable to determine from
the information provided whether individuals whose information is at issue are currently

licensed peace officers. To the extent the individuals at issue are currently licensed peace

officers as defined by article 2.12, the city must withhold the information we have marked
under section 552.117(a)(2) of the Government Code.

If these individuals are not a currently licensed peace officers, section 552.117(a)(1) may
apply to the information at issue. Section 552.117(a)(1) excepts from disclosure the home
addresses and telephone numbers, social security numbers, and family member information
of current or former officials or employees of a governmental body who request that this

information be kept confidential under section 552.024 of the Government Code. Id. -

§ 552.117(a)(1). Whether a particular piece of information is protected by section

552.117(a)(1) must be determined at the time the request for it is made. See Open Records

Decision No. 530 at 5 (1989). The city may only withhold the information at issue under
section 552.117(a)(1) if the individuals in question elected confidentiality under
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section 552.024 prior to the date on which the request for this information was made. If the
individuals made a timely election under section 552.024, the city must withhold the
information we have marked under section 552.117(a)(1). If the employees did not make a
timely election under section 552.024, the information at issue may not be withheld under
section 552.117(a)(1) of the Government Code. -

Next, section 552.130 excepts from disclosure information that “relates to . . . a motor
vehicle operator’s or driver’s license or permit issued by an agency of this state [or] a motor
vehicle title or registration issued by an agency of this state.” Gov’t Code § 552.130. In
accordance with section 552.130 of the Government Code, the city must withhold the Texas
motor vehicle record information we have marked.

Some of the remaining information contains e-mail addresses from members of the public.
Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See Gov’t Code
§ 552.137(a)-(c). Section 552.137 does not apply to a government employee’s work e-mail
address because such an address is not that of the employee as a “member of the public,” but
is instead the address of the individual as a government employee. The e-mail addresses at
issue do not appear to be of a type specifically excluded by section 552.137(c). You do not
inform us that a member of the public has affirmatively consented to the release of any
e-mail address contained in the submitted materials. Therefore, the city must withhold the -
private e-mail ‘addresses we have marked under section 552.137.

In summary, the city must withhold the witness and victim identifying information we have
marked in Exhibit A, as well as information we have marked in Exhibit B under
section 552.101 in conjunction with common-law privacy. The city must also withhold the
information we have marked under section 552.117 if the individuals at issue are currently
licensed peace officers or have made a timely election under section 552.024. The city must
also withhold:the information we have marked under sections 552.130 and 552.137. The
remaining information must be released.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling tﬁggers important deadlines regarding the rights and responsibilities of the .
governmental body and of the requestor. For more information concerning those rights and

*We note that section 552.147(b) of the Government Code authorizes a governmental body to redact
a living person’s social security number from public release without the necessity of requesting a decision from
this office under the Act.
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responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,

or call the Office of the Attorney General’s Open Government Hotline, toll free,

at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497. '

Sincerely,

Tamara Wilcox

Assistant Attorney General
Open Records Division
TW/eeg

Ref: ID# 337282

Enc. Submit‘ged documents

c: Requestof
(w/o enclosures)




