
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

POST OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US

A:, Equal Employment Opportunity Employer. Printed on Recycled Paper

You ask whether certain information is subject to required public. disclosure under the
---Public Information Act (the "Act"), chapter 552 oftl.ie Government Code. Your request was

assigned ID# 337823..

1We assume that the representative sample of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.

OR2009-03723

-------------------

Mr. John M. Hill
Cowles & Thompson
901 Main Street Suite 3900
Dallas, Texas 75202-3793

March 23, 2009

Dear Mr. Hill:

The Town of Addison (the "town"), which you represent, received a request for (1)
information relating to the airport administration contract betweenthe town and Washington
Group International, Inc., and (2) information relating to the bond financing, bidding, award,
and construction of the fuel storage and dispensing system at the town airport. You claim
that the submitted information is excepted from disclosure under section 552.103 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted information, some ofwhich is a representative sample.1 We have also considered
comments 'submitted by the requestor. Gov't Code § 552.304 (interested party may submit
comments statill~'why information should or should not be released).

_Initially, we note thatthe sllbmitte<linfQrllla.tiQnill(::lJlcle~CORks Qftlle_ag~J.1Qa.sall(tlTIiJ.1ute~

ofcity council meetings. The notices, agendas, and minutes ofa goven;nnental body's public
meetings are specifically made public under the Open Meetings Act, chapter 551 of the
Government Code.· See id. § 551.022 (minutes and tape recordings of open meeting are
public records and shall be available for public inspection and copying on request to
governmental body's chief administrative officer or officer's designee). As a general rule,
the exceptions to disclosure found in the Act are not applicable to information that other
statutes make public. See Open Records Decision Nos. 623 at 3 (1994), 525 at 3 (1989).

------------------------- --~
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Therefore, the meeting minutes and agendas that we have marked must be released pursuant
to section 551.022 of the Government Code.

Next, we note some of the submitted information is made expressly public under

____________ ~ecti~p~52.022 ofth~G~-"e~~l1:~~~_de,wlli_c_~pro~id~-,-i_~ ~~~~~~tpart, as !o!low~ _ ____ _ _

(a) Without limiting the amount or kind of information that is public
information under this chapter, the following categories of information are
public information and not excepted from required disclosure under this
chapter unless they are expressly confidential under other law:

(l) a completed report, audit, evaluation, or investigation made of,
for, or by a goverrn.1J.ental body, except as provided by
Section 552.108;

(3) information in an account, voucher, or contract relating to the
receipt or expenditure of public or other funds by a governmental
body;

(5) all working papers, research material, and information used to
estimate the need for or expenditure of public funds. or taxes by a
governmental body, on completion of the estimate[.]

Gov't Code § 552.022(a)(1); (3), (5). Portions ofthe submitted information, which we have
marked, are subject to sections 552.022(a)(l), 552.022(a)(3), and 552.022(a)(5) of

. the Government Code. Therefore, the town may only withhold the jnformationsubjectto
section 552.022(a)(l) if it is excepted from disclosure under section 552.108 of the
Government Code or is expressly made confidential under other law. See id. The town may
only withhold the information subject to sections 552.022(a)(3) and 552.022(a)(5) if it is
confidential under other law. Although you raise section 552.103 ofthe Government Code, .
section 552.103 is a discretionary exception to disclosure that protects the governmental
body's interests and may be waived. See Dallas Area Rapid Transit v. Dallas Morning
News, 4 S.W.3d 469,475-76 (Tex. App.-Dallas 1999, no pet.) (governmental body may
waive section 552.103); see also Open Records Decision Nos. 665 at 2 n.5 (2000)
(discretionary exceptions generally), 663 (1999) (governmental body may waive
section 552.103). As such, section 552.103 is not other law that makes information
confidential for the purposes ofsection 552.022. Therefore, the town may not withhold any
of the information we have marked under section 552.022 under section 552.103. As you
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raise no further exceptions to disclosure, the information that is subject to section 552.022
of the Government Code must be released.

For the remaining information, section 552.103 provides as follows:

(a) Information is excepted from [required· public .. disclosure] if· it· is
information relating to litigation of a civil or criminal nature to which the
state ora political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
@Q~:LS.g1:>.§ecliQl1J~J 0l1!)' ifth~Jitig~!i.Q!1jspending orr~sonablyanticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov't Code § 552.103(a), (c). A governmental body has the burden·ofproviding relevant
facts and documents to show that the section 552.103(a) exception is applicable in a
particular situation. The test for meeting this burden is a showing that (1) litigation was
pending or reasonably anticipated on the date the governmental body received the request for
information, and (2) the information at issue is related to that litigation. Univ. ofTex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard
v. Houston Post Co., 684 S.W.2d21O, 212 (Tex. App.-Houston [lstDist.] 1984, writrefd
n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must meet both
prongs of this test for information to be excepted under section 552.103(a).

¥ou state, and provide documentation. showing, that. prior. to. the town's receipt of this.
request, a lawsuit styled Thielsch Engineering, Inc. v. Town of Addison, Cause
No. 08-00463-D, was filed and is currently pending in the District Court of Dallas County,
Texas, 95th Judicial District. Accordingly, we find that litigation was pending when the town
received this request for information. Furthermore, you explain the lawsuit relates to the
information at issue because it relates to potential damage claims in the lawsuit. Based on
these representations and our review, we agree the information at issue relates to the pending
litigation. Therefore, section 552.103 is generally applicable to the remaining information.

We note, however, the purpose of section 552.103 is to enable a governmental body to
protect its position in litigation by forcing parties to obtain information that is related to
litigation through discovery procedures. See ORD 551 at 4-5. If the opposing party has
obtained or otherwise been given access to the information then there is no interest in
withholding such information from public disclosure under section 552.103. See Open
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Records Decision Nos. 349 (1982), 320 (1982). Some ofthe submitted information appears
to have beenprovided to or obtained from the opposing parties. Accordingly, any documents
that were proVided to or were obtained from the opposing parties may not be withheld from
the requestor under section 552.103. Further~ the applicability of section 552.1 03 (a) ends

___ _ ____once the litigation has concluded. See Attorney General Opinion MW-575 (1982); see also
--- Open RecordsDeclSIonNo~350 (1982). Thus, except forthe-in.rormationootained from or------ --- --- -

provided to the opposing parties to the litigation, the town may withhold the remaining
information that is not subject to section 552.022 under section 552.103.

In summary, the town must release the submitted,meeting agendas and minutes in accordance
with the Open Meetings Act. The town must also release the information we have marked
under section 552.022 of the Government Code. To the extent the remaining information
has not been provided to or obtained from opposing parties, it may be withheld under
section 552.103 of the Government Code.

This letter ruli_ng is limited to the}larticular information at issue in this request and limited _
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more ~nformation concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General at (512) 475-2497.
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