GREG ABBOTT

March 25, 2009

Ms. Candice M. De La Garza
Assistant City Attorney

City of Houston

P.O. Box 368

Houston, Texas 77001-0368

OR2009-03863

Dear Ms. De La Garza:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 338883.

The Houston Police Department (the “department”) received a request for various pieces of
information pertaining to the retirements of Houston Police Officers; specifically for records
of “(1) the names of each Houston Police Officer who have [sic] retired (other than medical
retirements) since Chief Hurtt took office; (2) the name of each category of retirement used
by the Houston Police Department (honorable, dishonorable, etc.); [records that] (3) identify
the category of retirement for each officer in (1) above; (4) identify, by name, the officers
who have requested an honorable retirement designation since Chief Hurtt took office;

(5) identify, by name, the officers in (4) who were denied an honorable retirement
designation; [and for] (6) copies of all Texas Commission on Law Enforcement Officer
Standards and Education F-5 forms that have been submitted since Chief Hurtt took office.”
You claim that the submitted information is excepted from disclosure under section 552.101

of the Government Code. We have considered the exception you claim and reviewed the
submitted representative sample of information.'

'We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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Initially, we note that the representative sample you have submitted for our review consists
solely of F-5 forms. You do not inform us that the department has no additional responsive
information. The Act does not require a governmental body that receives a request for
information to create information that did not exist when the request was received, create
responsive information, or obtain information that is not held by or on behalf of the
department. See Econ. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68
(Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision No. 452 at 3
(1986). However, a governmental body must make a good-faith effort to relate a request to
information that is within the governmental body’s possession or control. See Open Records
Decision No. 561 at 8-9 (1990). We assume that the department has made a good-faith effort
to relate the requestor’s questions to responsive information and that the department has
released such information, if any. If the department has not released any such information,
it must do so at this time. See Gov’t Code §§ 552.301(a), .302; see also Open Records
Decision No. 664 (2000) (if governmental body concludes that no exceptions apply to
requested information, it must release information as soon as possible).

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses information that other statutes make
confidential. Section 1701.454 of the Occupations Code governs the public availability of
an F-5 form (“Report of Separation of Licensee™) submitted to the Texas Commission on
Law Enforcement Officer Standards and Education (“TCLEOSE”) under subchapter J of
chapter 1701 of the Occupations Code. We note that one of the submitted F-5 forms was
created prior to the effective date of the amendment of section 1701.454 by the Seventy-ninth
Legislature. See Act of May 25, 2005, 79" Leg., R.S., ch. 1298, § 4, 2005 Tex. Gen. Laws
4094, 4096. This particular document is governed by the previous version of section
1701.454. See id. § 6. Section 1701.454 previously provided as follows:

(a) A report or statement submitted to [TCLEOSE] under this subchapter is
confidential and is not subject to disclosure under Chapter 552, Government
Code, unless the person resigned or was terminated due to substantiated
incidents of excessive force or violations of the law other than traffic
offenses.

2Section 6 of the amending legislation states that “[tThe changes in law made by this Act in relation to
employment termination reports apply only to an employment termination report under Subchapter J,
Chapter 1701, Occupations Code, regarding a resignation or termination that occurs on or after the effective
date of this Act. An employment termination report regarding a resignation or termination that occurs before
the effective date ofthis Act is governed by the law as it existed immediately before the effective date, and that
law is continued in effect for that purpose.” Act of May 25,2005, 79" Leg., R.S., ch. 1298, § 6, 2005 Tex. Gen.
Laws 4094, 4096. ‘
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(b) Except as provided by this subsection, a [TCLEOSE] member or other
person may not release the contents of a report or statement submitted under
this subchapter. The report or statement may be released only by the
[TCLEOSE] employee having the responsibility to maintain the report or
statement and only if:

(1) the head of a law enforcement agency or the agency head’s
designee makes a written request on the agency’s letterhead for the
report or statement accompanied by the agency head’s or designee’s
signature; and

(2) the person who is the subject of the report or statement authorizes
- the release by providing a sworn statement on a form supplied by
N [TCLEOSE] that includes the person’s waiver of liability regarding
"~ an agency head who is responsible for or who takes action based on
the report or statement.

Occ. Code § 1701.454. Asamended by the 79™ Legislature, section 1701.454 now provides:

(a) A report or statement submitted to [TCLEOSE] under this subchapter is
confidential and is not subject to disclosure under Chapter 552, Government
Code, unless the person resigned or was terminated due to substantiated
incidents of excessive force or violations of the law other than traffic
offenses.

(b) Except as provided by this subchapter, a [TCLEOSE] member or other
person may not release the contents of a report or statement submitted under
this subchapter.

Occ. Code § 1701.454. In this instance, none of the submitted F-5 forms appear to be subject
to release under either version of the statute. We therefore conclude that the department
must withhold the submitted F-5 forms under section 552.101 of the Government Code in
conjunction with section 1701.454 of the Occupations Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
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information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

Sincerely,

WA ———
Ana Carolina Vieira
Assistant Attorney General
Open Records Division
ACV/dls
Ref: ID# 338883

Enc. Submitted documents

c:  Requestor
(w/o enclosures)




