
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

March 30, 2009

Ms. Pamela Smith
Assistant General COlU1sel

. Texas Depmiment of Public Safety
P.O. Box 4087
Austin, Texas 78773-0001

0R2009-:04129

Dear Ms. Smith:

You ask whether certain infonnation is subject to required public disclosure under the
Public fufonnation Act (the "Act"), chapter 552 ofthe Govenllnent Code. Your request was
assigned ID# 338361 (Department Request No. 09-0026).

The Texas Department ofPublic Safety (the "department") received arequest for infonnation
relating to intemal investigations involving specified employees and types ofviolations. You
state you have released some of the requested infonnation to the requestor. You state you
have no infonnation responsive to pati two of the request. 1 You claim that the submitted
infonnation is excepted from disclosure under sections 552.101, 552.107 and 552.117 ofthe
Govemment Code. We have considered the exceptions you claim and reviewed the
submitted information.

You assert investigation number C08-156 is not subj ect to disclosllre because it is in "active
use." Section 552.221 of the Govenllnent Code provides in relevant pati the following:

I The Act does not require a governmental body to release inforn1ation that did not exist when a request
for information was received or to prepare new infonnation in response to a request. See Econ. Opportunities
Dev. Corp. v. Bustmilante, 562 S.W.2d 266,267-68 (Tex. Civ. App.- San Antonio 1978, writ dism'd); Open
Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983).
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(a) An officer for public infOlmation of a govenunental body shall promptly
produce public information for inspection, duplication, orboth on application
by any person to the officer. In this subsection, "promptly" means as soon as
possible lmder the circumstances, that is, within a reasonable time, without
delay.

(c) If the requested infomlation is lmavailable at the time of the request to
examine because it is in active use or in storage, the officer for public
infOlmation shall certify this fact in writing to the requestor and set a date and
hour within a reasonable time when the infonnation will be available for
inspection or duplication.

Gov't Code § 552.221(a), (c). This office,has interpreted section 552.221 to require prompt
disclosure ofinfOlmation unless it is in "ilmnediate active use." See Open Records Decision
No. 225 at 3 (1979) (under fonner section 552.221, shOlihand notes are in active use while
typist is in the process of typing them out, but are not in active use "if there is no prospect
that they will be ilml1ediately typed or fmiher processed"), 57 at 4 (1974) (student directory
infonnation not in active use under fonner section 552.221 ifcopies ofsame infOlmation are
provided to various college depmiments). Section 552.221 is a narrow exception to the rule
of prompt production of information under the Act - it pennits an agency to avoid only
unreasonable disruption of its immediate business. Open Records Decision No. 121 at 3
(1976). Section 552.221, however, cmmot be used to deny a requestor access to records.
JM-757 at4 (1987). ~'

You assert investigation number C08-156 is in active use as the investigation is not
complete.' However, we disagree with the depmiment' s position that the file is in active use
because the investigation has not been completed. See, e.g., Open Records Decision
Nos. 148 at 1 (1976) (reconunendations and employment evaluations not in active use under
fomler section 552.221 during entire time when faculty member's promotion is under
consideration), 121 at 3 (tmiversity's financial records in custody ofdistrict attomey during
criminal investigation not in active use lmder fOlmer section 552.221). The depmiment also
has not adequately explained how release ofthe investigation would disrupt the department's
immediate business. Therefore, we find you have not established that investigation number
C08-156 is, in active use for purposes of section 552.221, and the depm"tment may not
withhold it on that basis.

Next, we address the department's procedural obligations under the Act for investigation
number C08:-156. Pursuant to section 552.301 (e) ofthe Govemment Code, a govemmental
body is required to submit to this office within fifteen business days ofreceiving the request
(1) general written comments stating the reasons why the stated exceptions apply that would
allow the information to be withheld, (2) a copy of the written request for infonnation, (3)
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a signed statement or sufficient evidence showing the date the govennnental body received
the written request, and (4) a copy of the specific info1111ation requested or representative
samples, labeled to indicate which exceptions apply to which palis of the documents. See
Gov't Code § 552.301(e). You infOlm us that the depaIiment received this request on
January 7,2009. However, as ofthe date ofthis letter, you have not submitted to this office
.a copy or representative sample ofinvestigation number C08-156. Consequently, in regard
to this infonnation, we find that the depaIiment failed to comply with the procedmal
requirements of section 552.301.

Pursuant to section 552.302 of the Govemment Code, a govenmlental body's failure to
comply with the procedural requirements ofsection 552.301 results in the legal presumption
that the requested infOlmation is public aIld must be released lmless the govel11mental body
demonstrates a compelling reason to withhold the info1111ation from disclosure. See id.
§ 552.302 ; Hancockv. StateBd. oIIns., 797 S.W.2d379, 381-82 (Tex. App.-Austin 1990,
no writ); Open Records Decision No. 319 (1982). A compelling reason exists when
third-party interests are at stake or when infonnation is confidentiallmder other law. Open
Records Decision No. 150 (1977). However, because YOlrhave not submitted investigation
11lunber C08-156 for our review, we have no basis for finding it confidential. Thus, tp.the .
extent the requested infOlmation exists, you must release it at this time. See Gov't "Code
§§ 552.301, .302; see also Open Records Decision No. 664 (2000) (noting that if
govemmental body concludes that no exceptions apply to requested infonnation, it must
release infonnation as soon as possible under circumstances). Ifyou believe the infonnation
is confidential and may not lawfully be released, you must challenge this ruling in. court
pursuant to section 552.324 of the Govel11ment Code.

We next note that the submitted infonnation is subject to section 552.022 ofthe Govemment
Code. Section 552.022 provides:

the following categories of infOlmation are public infOlmation and not
excepted from required disclosure under this chapter lmless they are expressly
confidentiallmder other law:

(1) a completed report, audit, evaluation, or investigation made of,
. for, or by a governmental body, except as provided by Section
552.108.

Gov't Code § 552.022(a)(I). hl this instance, the submitted infonnation consists of
completed investigations made by or for the department The department must release the
completed investigations lmder section 552.022(a)(1) of the Govennnent Code unless they
are excepted from disclosure under section 552.108 ofthe Govennnent Code or are expressly
confidential lmder other law. Although you assert some of the submitted infonnation is
excepted under section 552.107(1) of the Gove111l11ent Code, this section is a discretionary
exception to disclosure that protects the govemmental body's interests and may be waived.
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Open Records Decision No. 676 at 10-11 (2002) (attomey-client privilege tmder
section 552.107 may be waived). As such, section 552.107(1) is not other law that makes
infonnation confidential for purposes ofsection 552.022. Therefore, the department maynot
withhold any of the submitted infomlation under section 552.107(1). However, the
attomey-client privilege is also fOlmd in rule 503 ofthe Texas Rules ofEvidence. The Texas
Supreme Court held that "[t]he Texas Rules ofCivil Procedure and Texas Rules ofEvidence
are 'other law' within the meaning of section 552.022." See In re City ofGeorgetown, 53
S.W.3d 328 (Tex. 2001); see also ORD 676. Accordingly, we will consider your asseliion
of this privilege under mle 503. You also raise sections 552.101 and 552.117 of the
Goven1ffient Code. Because sections 552.101 and 552.117 are other laws for section 552.022
purposes, we will also address the applicability of these exceptions to the infonnation at
Issue.

You state the infonnation in Attacl1ffient A should be withheld under the attomey-client
privilege. Rule 503 of the Texas Rules of Evidence encompasses the attomey-client
privilege and provides: .

A client has a privilege to refuse to disclose and to prevent any other person
from disclosing confidential communications made for the purpose of
facilitating the rendition ofprofessional legal services to the client:

(A) between the client or a representative ofthe client and the client's
lawyer or a representative ofthe lawyer;

(B) between the lawyer and the lawyer's representative;

(C) by the client or a representative ofthe client, or the client's lawyer
or a representative of the lawyer, to a lawyer or a representative of a
lawyer representing another party in a pending action and conceming
a matter of COlmnon interest therein;

(D) between representatives ofthe client or between the client and a
representative of the client; or

(E) among lawyers and their representatives representing the same
client.

TEX. R. EVID. 503(b)(1). A cOlmnunication is "confidential" ifnot intended to be disclosed
to third persons other than those to whom disclosure is made in furtherance ofthe rendition
ofprofessional legal services to the client or those reasonably necessary for the transmission
ofthe communication. Id.503(a)(5). Thus, in order to withhold attomey-client privileged
infomlation fl.-om disclosl.Jfe tmder mle 503, a govenunental body must: (1) show that the
document is a communication transmittedbetweenprivilegedparties or reveals a confidential
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c<:nmmmication; (2) identify the parties involved in the communication; and (3) show that
the commlmication is confidential by explaining that it was not intended to be disclosed to
third persons and that it was made in furtherance of the rendition of professional legal
services to the client. Upon a demonstration ofall tln"ee factors, the infonnation is plivileged
and confidential under mle 503, provided the client has not waived the privilege or
the document does not fall within the purview of the exceptions to the privilege
enumerated in rule 503(d). Pittsburgh Corning Corp. v. Caldwell, 861 S.W.2d 423, 427
(Tex. App.-Houston [14th Dist.] 1993, no writ).

You state Attachment A consists of commlmications between attorneys for the depaliment
that pertain to the rendition of legal services to the department. You also state that the
commlmications were intended to be alld remain confidential. Based Ol~ your representations
and our review of the information at issue, we agree Attachment A consists of privileged
attorney-client cOlmnunications the depaliment may withhold under rule 503 of the Texas
Rules ofEvidence.

You claim a pOliion of the information in Attachment B is excepted from disclosure under
section 552.101 ofthe Govennnent Code. Section 552.101 excepts from public disclosure
"information considered to be confidential by law, either constitutional, statutory, or by
judicial decision." Gov't Code § 552.101. This exception encompasses information
protected by the infOlmer' s privilege, which has long been recognized by Texas courts. See
Aguilar v. State, 444 S.W.2d 935, 937 (Tex. Crim. App. 1969); Hawthorne v. State, 10
S.W.2d 724,725 (Tex. Crim. App. 1928). The infonner's privilege protects from disclosure
the identities ofpersons who report activities over which the governmental bodyhas criminal
or quasi-criminal law-enforcement authority, provided that the subject 6fthe information
does not already know the infOlmer's identity. Open Records Decision Nos. 515 at 3
(1988),208 at 1-2 (1978). The informer's privilege protects the identities ofindividuals who
repOli violations of statutes to the police or similar law-enforcement agencies, as well as
those who report violations of statutes with civil or criminal penalties to "administrative
officials having a duty ofinspection or oflaw enforcement within their paliiculal' spheres."
Open Records Decision No. 279 at 2 (1981); see Wigmore, Evidence § 2374, at 767
(McNaughton rev. ed 1961). The report must be ofa violation of a criminal or civil statute.
See Open Records Decision Nos. 582 at 2 (1990), 515 at 4-5 (1988). .

You state that Attac1nnent B identifies an infOlmant who provided information regal"ding
violations of the Texas Controlled Substances Act, chapter 481 of the Health and Safety
Code. See Health & Safety Code §§. 481.001-.205. We note that violations ofchapter 481
are plmishable by criminal penalties. Based on your representations and our review, we
conclude that the department has demonstrated the applicability of the common-law
infOlmer's privilege to a portion of the infonnation at issue. However, in regard to the
remaining information, YOll have not identified the alleged violation to which the
investigation peliains, nor have you explained whether the alleged violations canies civil or
criminal penalties. Accordingly, you have not demonstrated that the informer's privilege is
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applicable to any portion of the remaining information. Thus, with the exception of the
information we have marked for release, the dep81iment may withhold the infonnation you
have marked tmder section 552.101 in conjunction with the infonner's privilege.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information that (1) contains highly intimate or embarrassing facts, the publication ofwhich
would be highly objectionable to a reasonable person, and (2) is not oflegitimate concem to
the public. Indus. Found. v. Tex. Indus. AccidentEd., 540 S.W.2d 668,685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. Id. at 681-82.

InMorales v. Ellen, the comi addressed the applicability ofthe common-lawprivacy doctrine
to files of an investigation of allegations of sexual harassment. . The investigation files in
Ellen contained individual witness statements, an affidavit by the individual accused ofthe
misconduct responding to the allegations, and conclusions of the board of inquiry that
conducted the investigation. Morales v. Ellen, 840 S.W.2d 519 (Tex.App.-EI Paso 1992,
writ denied). The court ordered the release ofthe affidavit ofthe person under investigation
and the conclusions ofthe board ofinquiry, stating that the public's interest was sufficiently
served by the disclosure of such documents. Id. at 525. In concluding, the Ellen court held
that "the public did not possess a legitimate interest in the identities of the individual
witnesses, nor the details of their personal statements beyond what is contained in the
documents that have been ordered released." Id. Thus, if there is an adequate summary of
811 investigation of alleged sexual harassment, the investigation summ81Y must be released
under Ellen, but the identities ofthe victims 81ld witnesses ofthe alleged sexual harassment
must be redacted, and their detailed statements must be withheld from disclosure. See Open
Records Decision Nos. 393 (1983), 339 (1982). However, when no adequate summary
exists, detailed statements regarding the allegations must be released, but the identities of
W~-hlessesand victims must still be redacted fi.:om the statements. In either case, the identity
ofthe individual accused of sexual harassment is not protected from public disclosure. We
note that supervisors are generally not witnesses for purposes ofEllen, except where their
statements appear in a non-supervisory context.

We note, however, that Attachment C-22 coneems allegations o~ a dep81iment employee
harassing a member ofthe public, not a fellow employee or employees. Becaus'e Attachment
C-22 does not concem s~xualharassment in the employment arena, we find that Ellen is not
applicable to Attaclunent C-22. Therefore, Attac1unent C-22 may not be withheld under
section 552.101 in conjtmction with conml0n-Iaw privacy and the court's holding in Ellen.

In addition, Attachments C-1 and C-5 do not contain adequate summaries ofthe respective
investigations. Thus, the infonnationpeliaining to the sexual harassment investigations must
generallybe released, with the identities ofthe victims 81ld witnesses redacted. Accordingly,
the dep81iment must withhold the identifying infonnation ofvictims and witnesses that we
have marked tmder section 552.101 of the Govemment Code in conjunction with
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common-law privacy lmder Ellen..The remaining information relating to Attachments C-l
and C-5 may not be withheld under section 552.1 01 on that basis.

We find that Attachments C-2, C-3, C-4, C-6 through C-21, as well as the investigation we
have marked in Attachment B, are related to investigations of allegations of sexlial
harassment in the employment arena and contain adequate summaries of the investigations
as well as statements by the persons accused of sexual harassment. The smnmaries and
statements are, thus, generally not confidential lmder cOlmnon-law privacy; however,
information within the smmnaries and statements identifying the victims and witnesses are
confidential under cOlnmon-law privacy. See Ellen, 840 S.W.2d at 525. Thus, the
department must release the smnmaries and statements, but withhold the information that
identifies the victims and witnesses, which we have marked, under section 552.101 in
conjunction with common-law privacy and the court's holding in Ellen. The department
must withhold the remaining records ofthe sexual harassment investigations in Attaclnnents
C-2, C-3, C-4, C-6 through C-21, and the sexual harassment investigation in Attachment B,
under section 552.101 in conjunction with common-law privacy and the court's holding in
Ellen.

Common-lawprivacy also encompasses the specific types ofinformation considered intimate
and embarrassing by the Texas Suprem,e Comi in Industrial Foundation. This includes
information relating to sexual assault, pregnancy, mental or physical abuse in the workplace, .
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexual organs. See Indus. Found. 540 S.W.2d at 683. This office has also fOlmd
that the following types of information are excepted fi.-om required public disclosure lmder

. common-law privacy: some kinds of medical information or infonnation indicating
disabilities or specific illnesses, see Open Records Decision Nos. 470 (1987) (illness from
severe emotional andjob-related stress), 455 (1987) (prescription drugs, illnesses, operations,
and physical handicaps). This office has also concluded personal financial information not
relating to a financial transactionbetween an individual and a governmental body is excepted
from required public disclosure under cOlmnon-law privacy. See Open Records Decision
Nos. ·600 (1992), 545 (1990) (deferred compensation information, mortgage payments,
assets, bills, and credit history protected under cOlmnon-law privacy), 373 (1983) (sources
of income not related to financial transaction between individual and governmental body
protected lmder common-law privacy). We have marked additional infonnation that is
highly intimate or embarrassing and not oflegitimate public interest. The department must
also withhold the information we have marked lmder section 552.101 in conjunction with
con;l1non-law privacy.

You claim that some of the remaining information is excepted from disclosure lmder
section 552.117(a)(2) of the Govennnent Code. Section 552.117(a)(2) excepts from
disclosure the current and fohner home addresses and telephone lllunbers, social security
number, and family member information regarding a peace officer regardless ofwhether the
officer elected under section 552.024 or section 552.1175 of the Government Code to keep
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such infonnation confidential.2 The department must withhold the personal infonnation we
have marked under section 552.117(a)(2) of the Government Code. We note, however, in
this instance, a pOliion of the requested infonnation concerns officers who arE? no longer
employed bythe department. Neveliheless, ifthe fornler officers are clUTentlypeace officers
as defined by article 2.12, then the department must withhold the infonnation we have
marked lU1der section 552.117(a)(2) of the Government Code.

If the fonner officers are no longer peace officers, then the depmiment may be required to
withhold the personal infonnation ofthe fonner officers, as well as the information ofCUlTent
and fonner employees, under section 552.117(a)(1) of the Government Code.
Section 552.117(a)(1) excepts from disclosure the home address and telephone number,
social security number, and fmnily member infonnation of a CUlTent or fonner employee of
a governmental body who requests that this infornlation be kept confidential under
section 552.024. Whether a particular item of infonnation is protected by
section 552.117(a)(1) must be determined at the time ofthe govenunental body's receipt of
the request for the infonnation. See Open Records Decision No. 530 at 5 (1989). Thus,
infonnation may only be withheld lU1der section 552.117(a)(1) on behalf of a CUlTent or
fonner employee who made a request for confidentiality under section 552.024 prior to the
date ofthe govenunental body's receipt ofthe request for the infonnation. InfOlmation may
not be withheld under section 552.117(a)(1) on behalfofa ClllTent or fonner employee who
did not timely request under section 552.024 that the infonnation be kept confidential.
Therefore, the department must withhold the °infonnation we have marked under
section 552.117(a)(1) to the extent that the employees whose infonnation is at issue timely
requested confidentiality for that infOlmation lU1der section 552.024.

We note that section 552.130 ofthe Government Code is applicable to some ofthe remaining
infonnation.3 Section 552.130 excepts from disclosure infonnation that "relates to ... a
motor vehicle operator's or driver's license or pennit issued by an agency of this state [or]
a motor vehicle title or registration issued by an agency ofthis state." Gov't Code § 552.130.
In accordance with section 552.130, the department must withhold the Texas motor vehicle
record infornlation we have marked.

In summary, the department may withhold the infonnation in Attachment A under mle 503
ofthe Texas Rules ofEvidence. With the exception ofthe infonnation we have marked for
release, the depmiment may withhold the infonnation you have marked lU1der
section 552.101 of the Govenunent Code in conjlU1ction with the infonner's privilege. The
department must release Attaclunents C-1 mld C-5 but withhold the victims' and witnesses'

2 "Peace officer" is defined by Article 2.12 of the Texas Code of Criminal Procedure.

3 The Office of the Attomey General will raise a mandatory exception on behalf of a goverl1l11ental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987),
470 (1987).
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identifying infonnation, which we have marked, under section 552.101 in conjunction with
common-law privacy and the holding in Ellen. The depmiment must release the summaries
and statements of the accused in Attachments C-2, C-3, C-4, C-6 through C-21, and the
sexual harassment investigation in Attachment B, but withhold the victims' and witnesses'
identifying infonnation, as well as the remaining records of the sexual harasqment
investigations in these files, lillder section 552.101 in conjlillctionwith common-law privacy
and the court's holding in Ellen. The department must also withhold the additional
infonnation we have marked under section 552.101 in conjunction with COlllill0n-law
privacy. The department must withhold the infolmation we have marked under
section 552.117(a)(2) ofthe Government Code to the extent the individuals at issue are still
peace officers as defined by article 2.12 of the Code of Criminal Procedm-e. If the fonner
officers are not peace officers as defined by article 2.12 ofthe Code' of Criminal Procedm-e,
the department must withhold the markedpersonal infonnation ofthe fOlmer officers, as well
as the infOlmation ofcurrent and fonner department employees, under section 552.117(a)(1)
ofthe Goveminent Code to the extent that the employees timely requested confidentiality for
that infonnation under section 552.024. The department must withhold the Texas motor
vehicle record infonnation we have marked under section 552.130 ofthe Govemment Code.
The remaining infonnation must be released.

You also ask this office to issue a previous detennination pennitting the depmiment to
withhold infonnation pm-suant to mle 503 of the Texas Rules of Evidence. We decline to
issue such a previous detennination at this time. This letter mling is limited to the particular
infonnation at issue in this request and'limited to the facts as presented to us; therefore, this
mling must not be relied upon as a previous detennination regarding any other infonnation·
or mlY other circumstances.

This mling triggers important deadlines regarding the rights and responsibilities of the
. govemmental body and ofthe requestor. For more infonnation concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Govemment Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable chm'ges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General at (512) 475-2497.

Chris Schulz
Assistant Attorney General
Open Records Division

Sincerely,

CS/cc
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Ref: ID# 338361

Ene. Submitted documents

cc: Requestor
(w/o enclosures)


