
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

April 2, 2009

Ms. YuShan Chang
Assistant City Attomey
City ofHouston
Legal Department
P. O. Box 1562
Houston, Texas 77251-1562

0R2009-04338

Dear Ms. Chang:

You ask whether certain infonnation is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Govenllnent Code. Your request was
assigned ID# 338877.

The City ofHouston (the "city") received two requests for copies ofthe proposals submitted
to the city for deferred compensation plan services. Although the city takes no position as
to the disclosure ofthe submitted infonnation, you indicate that it may contain confidential
and proprietary infonnation subject to exception under the Act. Accordingly, you state, and
provide documentation showing, that the city notified ICMA-RC, MetLife, Great-West
Retirement Services, and ING Institutional Plan Services, L.L.C. (collectively the "third
parties"}. See Gov't Code § 552.305(d); see also Open Records Decision No. 542 (1990)
(detelmining that statutorypredecessor to section 552.305 pennits goven11llental bodyto rely
on interested third party to raise and explain applicability of exception to disclosure lmder
in certain circumstances). We have reviewed the submitted infonnation.

Initially, we note, and you acknowledge, that the city has failed to comply with
section 552.301 of the Govemment Code in requesting this decision. Pursuant to
section 552.302 ofthe Govenllnent Code, a govenllnental body's failure to comply with the
procedural requirements of section 552.301 results in the legal presumption that the
requested infonnation is public and must be released unless the govenlll1ental body
demonstrates a compelling reason to withhold the infonnation from disclosure. See Gov't
Code § 552.302; Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex.
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App.-Austin 1990, no writ) (govennnental body must make compelling demonstration to
overcome presumption of opelmess pursuant to statutory predecessor to section 552.302);
Open Records Decision No. 319 (1982). Nonnally, a compelling interest is demonstrated
when some other source of law makes the infonnation at issue confidential or third-pmiy
interests are at stake. See Open Records Decision No. 150 at 2 (1977). Because third pmiy
interests are at stake, we will address whether the submitted infonnation must be withheld
to protect the interests of the third parties.

We note that an interested third party is allowed ten business days after the date ofits receipt
ofthe governmental body's notice under section 552.305(d) to submit its reasons, if any, as
to why infonnation relating to that pmiy should be withheld £i.·om public disclosure. See
Gov't Code § 552.305(d)(2)(B). As ofthe date ofthis letter, we have not received comments
£i.·om any of the third parties explaining why the submitted infol111ation should not be
released. Therefore, we have no basis to conclude that any of the third pmiies have a
protected proprietary interest in the submitted infol111ation. See id. § 552.110; Open Records
Decision Nos. 661 at 5-6 (1999) (to 'prevent disclosure of commercial or financial
information, party must show by specific factual evidence, not conclusory or generalized
allegatimis, that release of requested infonnation would cause that party substantial
competitive hm1n), 552 at 5 (1990) (pmiymust establishprimafacie case that infonnation
is trade secret), 542 at 3. Accordingly, the city may not witllhold the submitted information
based upon the proprietary interests of the third paliies.

We note that the submitted infOlmation includes insurance policy numbers.
Section 552.136(b) of the Govel11ment Code states that "[n]otwithstanding any other
provision ofthis chapter, a credit card, debit card, charge card, or access device number that
is collected, assembled, or maintained by or for a govennnental bodyis confidential."! Gov't
Code§ 552.136. Thus, the city must withhold the insurance policy numbers that we have
marked under section 552.136 ofthe Govennnent Code.

We note that some of the submitted infonnation appears to be protected by copyright. A
custodian ofpublic records must complywith the copyright law and is not required to fUl11ish
copies of records that are copyrighted. Attol11ey General Opinion JM-672 (1987). A
governmental body must allow inspection of copyrighted materials unless an exception
applies to the infonnation. Id. If a member of the public wishes to make copies of
copyrighted materials, the person must do so unassisted by the govennnental body. In
making copies, the member ofthe public assumes the duty ofcomplimlce with the copylight
law mld the risk of a copyright infringement suit. See Open Records Decision No. 550
(1990).

I The Office of the Attomey General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987).
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In smnmary, the city must withhold the insurance policy munbers we have marked under
section 552.136 of the Govemment Code. The remaining infonnation must be released to
the requestor, but any infonnation protected by copyright must be released in accordance
with copyright law.

This letter ruling is limited to the p31iicular infonnation at issue in this request 31ld limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination reg31'ding 31ly other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govemmental body and ofthe requestor. For more infonnation conceming those lights and
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex or1.php,
or call the Office of the Attomey General's Open Govenunent Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General at (512) 475-2497.

Sincerely,

Chris Schulz
Assistant Attomey General
Open Records Division

CS/cc

Ref: ID# 338877

Enc. Submitted docmnents

cc: Requestor
(w/o enclosures)

Mr. Jeny Huggins
Vice President, Institutional Sales
ICMA-RC
777 North Capitol Street, NOliheast, Suite 600
Washington, District of Colmnbia 20002-4240
(w/o enclosures)
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Ms. Nancy Zeller Foo
Divisional Marketing Manager
MetLife
5055 Business Center Dlive, Suite 108, Box 191
Fairfield, California 94534
(w/o enclosmes)


