_GREG ABBOTT

April 9, 2009

Ms. Rebecca Brewer

Abernathy, Roeder, Boyd & Joplin, P.C.
P.0.Box 1210

McKinney, Texas 75070-1210

Dear Ms. Brewer:

- You ask whether certai;i_ information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 339596. -

The City of Frisco (the “city”), which you represent, received a request for seven categories
of information regarding a specified employment position. You claim that portions of the
submitted information are excepted from disclosure wunder-
“sections 552.101, 552.102, 552.117, 552.130, 552.136, and 552.137 of the Government
Code.! We have considered the exceptions you claim and reviewed the submitted
information.
Section 552.101 of the Government Code excepts from disclosure “information considered
~ to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, while
section 552.102(a) excepts from public disclosure “information in a personnel file, the
disclosure of which would constitute a clearly unwarranted invasion of personal privacy[.]”
Id. §552.102(a). Section 552.102 is applicable to information that relates to public officials
and employees. See Open Records Decision No. 327 at 2 (1982) (anything relating to
employee’s "employment and its terms constitutes information relevant to person's
employment relationship and is part of employee’s personnel file). In Hubertv. Harte-Hanks

* 1Although you raise section 552.024 of the Government Code as an exception to disclosure, we
understand you to claim section 552.117 of the Government Code as this is the proper exception.
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Texas Newspapers, 652 S.W.2d 546 (Tex. App.—Austin 1983, writ ref’d n.r.e.), the court
‘ruled that the test to be applied to information claimed to be protected under
section 552.102(a) is the same as the common-law privacy test formulated by the Texas ~— — = - -
Supreme Court in Industrial Foundation v. Texas Industrial Accident Board, 540
- S.W.2d 668 (Tex. 1976). Accordingly, we will consider your section- 552.101 and

section 552.102(a) privacy claims together. ——

Common-law privacy protects information that (1) contains highly intimate or embarrassing
facts the publication of which would be highly objectionable to a reasonable person and (2)
is not of legitimate concern to the public. Id. at 685. The types of information considered
intimate and embarrassing by the Texas Supreme Court in Industrial Foundation included
information relating to sexual assault, pregnancy, mental or physical abuse in the workplace,

illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexual organs. Id. at 683. In addition, this office has found that some kinds of
medical information or information indicating disabilities or specific illnesses is protected

by common-law privacy. See Open Records Decision Nos. 470 (1987) (illness from severe

emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and
physical handicaps).

This office has also held that the compilation of an individual’s criminal history is highly
-embarrassing information, the- publication of which would be highly objectionable to a
reasonable person. Cf United States Dep’t of Justice v. Reporters Comm. for Freedom of

the Press, 489 U.S. 749, 764 (1989) (when considering prong regarding individual’s privacy
interest, court recognized distinction between public records found in courthouse files and
local police stations and compiled summary of information, and notes that individual has
significant privacy interest in compilation of one’s criminal history). Furthermore, we find
that the compilation of a private 01t1zen s criminal history is generally not of legltlmate
concern to the public.

- In addition, prior decisions of this office have found that personal ﬁnan01al information
relating only to an individual ordlnarlly satisfies the first requirement of the test for
common-law privacy, but that there is a legitimate public interest in the essential facts about
a financial transaction between an individual and a governmental body. See Open Records
Decision Nos. 600 (1992) (finding personal financial information to include choice of
particular insurance carrier), 545 at 4 (1990) (attorney general has found kinds of financial
information not excepted from public disclosure by common-law privacy to generally be
those regarding receipt of governmental funds or debts owed to governmental entities), 523
(1989) (individual’s mortgage payments, assets, bills, and credit history). However, we have
previously held that information regarding a job applicant’s salary is not protected under
common-law privacy. See ORD 455 at 7 (1987).

Upon review, we determine that portions of the submitted information are highly intimate
or embarrassing and not of legitimate public interest. Therefore, the city must withhold the
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information we have marked under section 552.101 in conjunction with common-law
privacy. We find, however, that the remaining information you seek to withhold under

- common-law privacy is not intimate or embairassing or there is'alegitimate public-interest
in the information. Additionally, none of the submitted information constitutes a -
- compilation of a private citizen’s criminal history. Therefore, none of the remaining

1thhold-it

~information 1S confideritialunder common=law privacy;and-the-city-may-not-withhold-it——

under either sec_:tlon 552.101 or 552.102 of the Government Code on that basis.

Section 552.117(a)(1) of the Government Code excepts from disclosure the home addresses
and telephone numbers, social security numbers, and family member information of current
or former officials or employees of a governmental body who request that this information

gy 117

be kept confidential under section 552.024. Gov’t Code § 552.117. Whether a particular

piece of information is protected by section 552.117 must be determined at the time the
request for it is received. See Open Records Decision No. 530 at 5 (1989). Therefore, the
city may only withhold information under section 552.117 on behalf of current or former

officials or employees who made a request for confidentiality under 'section 552.024 prior .

+—+1

to the date on which the request for this information was received. — You statethat the

_employee whose information is at issue made a request for confidentiality under
section 552.024. However, we are unable to determine if this employee made the request

under section 552.024 prior to the date on which the request for this information was

-received. Accordingly, if the employee whose information is at issue timely elected to keep

his. personal information confidential, the city must withhold the information we have
marked under section 552.117(a)(1) of the Government Code. The city may not withhold
this information under section 552.117(a)(1) if the employee did not make a timely election
to keep the information confidential.

Section 552.130 excepts from disclosure “information [that] relates to . . . a motor vehicle
operator’s or driver’s license or permit issued by an agency of this state [or] a motor vehicle
title or registration issued by an agency of this state.” Gov’t Code § 552.130. Accordingly,
the city must withhold the Texas driver’s license and motor vehicle 1nformat10n we have
marked pursuant to section 552.130 of the Government Code.

Section 552.136 of the Government Code provides that. “[n]otwithstanding any other

provision of this chapter, a credit card, debit card, charge card, or access device number that
is collected, assembled, or maintained by or for a governmental body is confidential.” Id.
§ 552.136. Accordingly, the city must withhold the insurance policy number we have
marked pursuant to section 552.136 of the Government Code.

Next, we address the city’s argument under section 552.137 of the Government Code, which
excepts from disclosure “an e-mail address of a member of the public that is provided for the
purpose of communicating electronically with a governmental body,” unless the member of
the public consents to its release or the e-mail address is of a type specifically excluded by
subsection (c).. Gov’t Code § 552.137(a)-(c). Section 552.137 does not apply to a
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government employee’s work e-mail address because such an address is not that of the
employee as a “member of the public,” but is instead the address of the individual as a

- -governmentemployee: Wehave marked a representative sample of e-mail addresses that are- - - e e

not a type specifically excluded by section 552.137(c). The city does not inform us that the
relevant members of the public have consented to the release of these e-mail addresses.

Therefore-the-city-must-withhold-the-types-of-e-mail-addresses-we-have-marked-under —

section 552.137 of the Government Code.

Finally, we note that some of the remaining information may be excepted under
section 552.1175 of the Government Code, which provides, in relevant part:

(b) Information that relates to the home address, home telephone number, or
social security number of [a peace officer as defined by article 2.12 of the
Code of Criminal Procedure], or that reveals whether the individual has
family members is confidential and may not be disclosed to the public under
this chapter if the individual to whom the information relates:

(1) chooses to restrict public access to the information; and

(2) notifies the governmental body of the individual’s choice on a
form provided by the governmental body, accompanied by evidence
-of the individual’s status.

Gov’t Code § 552.1175(b).> The remaining information contains the home telephone
number and home address of a peace officer who does not work for the city. If this
individual is a currently licensed peace officer who elects to restrict access to this
information in accordance with section 552.1175(b), the city must withhold the information
we have marked-under section 552.1175. Ifthe city does notreceive the appropriate election,
this information must be released.

In summary, the city must withhold the information we have marked under section 552.101

in conjunction with common-law privacy. If the employee whose information is at issue
timely elected to keep his personal information confidential, the city must withhold the
information we have marked under section 552.117(a)(1) of the Government Code. The city
must also withhiold the information we have marked under sections 552.130 and 552.136 of
the Government Code, as well as the types of e-mail addresses we have marked under
section 552.137 of the Government Code. If the individual whose personal information we
have marked is a currently licensed peace officer who elects to restrict access to this

2This office will raise a mandatory exception like section 552.1175 on behalf of a governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987). '




information in accordance with section 552.1175(b), the dity must withhold the information
we have marked under section 552.1175. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited

‘to the facts as presented to us; therefore, this ruling must not be relied upon as a previous

— determination-regarding-any-otherinformation-or-any-other circumstances.— —

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public

information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General at (512) 475-2497.

Sincerely,
i

'/

Assisfant Attorney General =~
Open Records Division

GH/jb
Ref: ID#339596
Enc. Submitted documents

c: Requestor
T (Wl enclosures)




