
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

April 15, 2009

Ms. Neera Chatterjee
Public mformation Coordinator
University of Texas System
201 West Seventh Street
Austin, Texas 78701-2902
"-- _. --- -

0R2009-04989

Dear Ms. Chatterjee:

You ask whether certain information is subject to required public disclosure under the
Public mformation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 339995.

The University of Texas-Pan American (the "university") received a request for four
categories of information pertaining to the university's on-campus bookstore, including
copies of the proposals submitted to the university for selection of the current bookstore
operator. You state some information has been released to the requestor. You do not take
a position as to whether the submitted proposals are excepted under the Act; however, you
state, and provide documentation showing, that you notified Barnes & Noble College
Booksellers, me. ("Barnes & Noble"), DBA Bookbee ("DBA"), Follett Higher Education
Group ("Follett"), and Texas Book Company ("TBC") of the university's receipt of the
request for information and ofthe right ofeach company to submit arguments to this office
as to why its requested information should not be released. See Gov't Code § 552.305(d);
see also Open Records Decision No. 542 (1990) (statutory predecessor to section 552.305
permits governmental body to rely on interested third party to raise and explain applicability
of exception in the Act in certain circumstances). We have considered comments received
from Barnes & Noble and TBC, and we have reviewed the submitted proposals..

mitially, we note that there is a pending lawsuit filed against our office: Barnes & Noble
Booksellers, Inc. v. GregAbbott, Cause No. D-1-GN08-001978, District Court, 98th Judicial
District, Travis County, Texas. At i.ssue in this lawsuit is a Bames & Noble bookstore
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proposal that is similar to Bames & Noble's proposal at issue in the present request.
Accordingly, with respect to Hames & Noble's proposal, we decline to issue a decision and
will allow the trial court to resolve the issue of whether any pOliidn of Bames & Noble's
proposal must be released to the public.

Next, an interested third party is allowed ten business days after the date of its receipt ofthe
govennnental body's notice lUlder section 552.305(d) to submit its reasons, ifany, as to why
requested infonnation relating to it should be withheld fl:om disclosure. See Gov't Code
§ 552.305(d)(2)(B). As of the date ofthis letter, DBA and Follett have not submitted to this
office any reasons explaining why each company's proposal should not be released. We thus
have no basis for concluding that any pOliion ofthese two proposals constitutes proprietary
infonnation of these companies, and the lUliversity may not withhold any portion of these
two proposals on that basis. See Open Records Decision Nos. 661 at 5-6 (1999) (to prevent
disclosure of cOlmnercial or financial infonnation, paliy must show by specific factual
evidence, not conclusory or generalized allegations, that release of requested infonnation

..wouldcausethatpartysubstantiaLcompetitive.hann), 552 at 5(199.o}(partymustestablish ...
prima facie case that infOlTIlation is trade secret), 542 at 3 (1990).

We note, however, that Follett's proposal appears to contain information protected by
copyright. A custodian of public records must comply with the copyright law and is not
required to fumish copies ofrecords that are copyrighted. Attomey General Opinion JM-672
(1987). A govemmental body m:llst allow inspection of materials that are subject to
copyright protection unless an exception applies to the infOlmation. Id. If a member ofthe
public wishes to make copies ofcopyrighted materials, the person mllst do so unassisted by
the govemmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit. See Open
Records Decision No. 550 (1990).

We now address TBC's arguments against disclosure. TBC asserts that its entire proposal,
as well as specified sections of its proposal, are excepted under section 552.104 of the
Govemment Code. This section excepts from disclosure "infonnation that, if released,
would give advantage to a competitor or bidder." Gov't Code § 552.104. However,
section552.1 04 isadiscretionaryexc·eption tl1atprotects only the interests ofa govennnental
body, as distinguished from exceptions that are intended to protect the interests of third
parties. See Open Records Decision Nos. 592 (1991) (statutory predecessor to
section 552.104 designed to protect interests of a govennnental body in a competitive
situation, and not interests ofprivate parties submitting infonnation to the govenunent), 522
(1989) (discretionary exceptions in general). As the lmiversitydoes not seek to withhold any
infonnation pursuant to section 552.104, we find this section does not apply to ally portion
of TBC's proposal. See ORD 592 (govenunental body may waive section 552.104).
Therefore, the lmiversity may not withhold any portion of TBC's proposal pursuant to
section 552.104.
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TBC also claims that its entire proposal, as well as specified sections of its proposal, are
excepted from disclosure under section 552.110 ofthe Govenunent Code. Section 552.110
protects the proprietary interests ofprivate paliies by excepting from disclosure two types
of infonnation: (a) trade secrets obtained from a person and privileged or confidential by

__-,s""t=atute or judicial decision; and (1:J) commercial or financial infonnation for which it is
demonstrated based on specific fachml evidence that disclosure would cause substantial
competitive halm to the person from whom the infonnation was obtained. Gov't Code
§ 552. 110(a), (b).

Section 552.110(a) protects trade secrets obtained from a person and privileged or
confidential by statute or judicial decision. Id. § 552.110(a). The Texas Supreme Court has
adopted the definition of trade secret from section 757 of the Restatement of Torts. Hyde
Corp. v. Huffines, 314 S.W.2d 763 (Tex. 1957); see also ORD 552 at 2. Section 757
provides that a trade secret is:

-any fonnula, pattern, device-or-compilation ofinfonnation whichis_used in __
one's business, and which gives him an oppOlilmity to obtain all adValltage
over competitors who do not know or use it. It may be a fOlIDula for a
chemical compolmd, a process of malmfactming, treating or preserving
materials, a pattern for a machine or other device, or a list of customers. It
differs from other secret infonnation in a business. . . in that it is not simply
infonnation as to single or ephemeral events in the conduct of the
business.. . . A trade secret is a process or device for continuous use in the
operation of the business. . . . [It may] relate to the sale of goods or to
other operations in the business, such as a code for detennining discounts,
rebates or other concessions in a price list or catalogue, or a list ofspecialized
customers, or a method ofboold<:eeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. In
detennining whether particular infornlation constitutes a trade secret, this office considers
the Restatement's definition of trade secret as well as the Restatement's list of six trade
secret factors. l RESTATEMENT OF TORTS § 757 cmt. b (1939). This office must accept a
claim that infonnation subj ect to the Act is excepted asa tra.de secret ifa prima facie case
for the exception is made and no argument is submitted that rebuts the claim as a matter of
law. See ORD 552 at 5. However, we camlot conclude that section 552.110(a) is applicable

'The following are the six factors that the Restatement gives as indicia of whether infonnation
constitutes a trade secret: (1) the extent to which the information is known outside of the company; (2) the
extent to which it is known by employees and others involved in the company's business; (3) the extent of
measmes taken by the company to guard the secrecy of the information; (4) the value of the infonnation to the
company and its competitors; (5) the amolUlt of effort or money expended by the company in developing the
infolTI1ation; (6) the ease or difficulty with which the infolTI1ation could be properly acquired or duplicated by
others. RESTATEMENT OF TORTS § 757 cmt. b; see also Open Records Decision Nos. 319 at 2 (1982), 306 at 2
(1982), 255 at 2 (1980).
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unless it has been shown that the information meets the definition of a trade secret and the
necessary factors have been demonstrated to establish a trade secret claim. Open Records
Decision No. 402 (1983).

Section 552.11O(QLprotects "lilgmmercial or financial infonnation fo!"-which it is
-------------1

demonstrated based on specific factual evidence that disclosure would cause substantial
competitive haJ.1.1;1 to the person from whom the infonnation was obtained[.]" Gov't Code
§552.11 O(b). This exception to disclosui:e requires a specific factual or evidentiary showing,
not conclusory or generalized allegations, that substantial competitive injury would likely
result from release of the infonnation at issue. Id. § 552.110(b); see also ORD 661 at 5.

Having considered TBC's argmnents, we find that TBC has failed to demonstrate that its
entire proposal meets the definition of a trade secret. We also find TBC has failed to
demonstrate that any specific portion of its proposal meets the definition of a trade secret.
See ORD 319 at 3 (information relating to organization and personnel, market studies,
qualifications and experience, andpricingarenotordinarily_excepte.dfrOln_disdQSllfe_und.er.
statutory predecessor to section 552.110). Thus, none ofTBC's proposal may be withheld
lUlder section 552.110(a) of the Govemment Code.

We also find that TBC has failed to demonstrate that its proposal is subject to
section 552.11 O(b) in its entirety. However, we find that TBC has established that release
of its pricing and customer information, which we have marked, would cause it substantial
competitive harm. Therefore, the lUliversity must withhold this information lmder
section 552.11O(b). TBC has made only conclusOlY allegations that release ofthe remaining
specified portions of its proposal would result in substantial daJ.nage to its competitive
position. Thus, TBC has not demonstrated that substantial competitive injmy would result
from the release of any ofthe remaining specified portions of its proposal, and none may be
withheld under section 552.110(b). See Open Records Decision Nos. 661 (for infonnation
to be withheld under commercial or financial infonnation prong ofsection 552.110, business
must show by specific factual evidence that substantial competitive injmywould result from
release ofparticular infonnation at issue), 509 at 5 (1988) (because costs, bid specifications,
and circumstances would change for future contracts, assertion that release ofbid proposal
might give-competitor lUlfair advantage onfhture contracts is too speculative).

We note that a portion ofTBC's proposal is subject to section 552.136 of the Government
Code.2 Section 552.136 states that "[n]otwithstanding aJ.1Y other provision of this chapter,
a credit card, debit card, chaJ.·ge card, or access device munber that is collected, assembled,
or maintained by or for a govemmental body is confidential." Gov't Code § 552.136. This
office has found that an insurance policy number constitutes an access device number for

2The Office of the Attomey General will raise a mandatory exception on behalf of a govenllnental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987). .
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purposes ofsection 552.136. Accordingly, the lUliversitymust withhold the insurance policy
numbers we have marked Imder section 552.136 of the Government Code.

I

I

I
I

-I
I

I
I

In summary, with respect to Bames & Noble's proposal, we decline to issue a decision and I
______ ~ w_il_l_al_l_ow_t_h_e_tr_i_al__co_l_rrt~to-re__:s_o_lv_e_t_h_e-i_ss-l-le-o-f--w,----h-et-:-h-e-r-a-nLy--'p~0__c_r-ti_o_n_o_f-:-B_a-cn:_l--=-es_&_Nc-0_b_le_'_s ~

proposal must be released to the public. The university must withhold the information we
marked within TBC's proposal under sections 552.110 and 552.136 of the Government
Code. The remaining submitted information must be released to the requestor, but any
copyrighted materials within Follett's proposal must be released in accordance with
copyright law.3

This ruling triggers important deadlines regarding the rights and responsibilities of the
govemmental body and ofthe requestor. For more information conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attomey General's Open Govenllnent Hotline, toll fi"ee,
_atG8T7)__67J=-6839-. QuestionS_wllc_eming the _allowahk_chargeB _focpmviding_ pJ.lbli.Q
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General at (512) 475-2497.

Sincerely,

Reg Hargrove
Assistant Attomey General
Open Records Division

RJH/cc

Ref: ID# 339995

Enc. Submitted doclUnents

c: Requestor
(w/o enclosures)

3We note that DBA's and TBC's proposals contain social secmity numbers. Section 552.147(b) of
the Govemment Code authorizes a govenmlental body to redact a living person's social security nmnber fi:om
public release without the necessity of requesting a decision from tIlls office under the Act. Gov't Code
§ 552.147.

-------------- ------------------------------------------------------------------------------~----------------------------------------------,-----------------------,--------------------------------1



1-- --~---~---- -----~----~~----~ ~-- ~-~---~~-~---~--~-----------~ -~-~~~--- -~-~-~~-----~ -~--~-~- ---~----------~--------- ~-~-- ~- ~ -----.-- ~---------~~-~~~--

Ms. Neera Chatteljee - Page 6

Mr. Brent Dyer
President
Texas Book Company
P.O. Box 212
Greenville, Texas 75403
(w/o enclosures)

Ms. Suzanne M. Berger
Bryan Cave, L.L.P.
1290 Avenue of the Americas
New York, New York 10104-3300
(w/o enclosures)

Ms. Melissa Avalos
DBA Bookbee --
1767 Boca Chica
Brownsville, Texas 78520
(w/o enclosures)

Mr. Thomas A. Christopher
President
Follett Higher Education Group
1818 Swift Drive
Oak Brook, Illinois, 60523
(w/o enclosures)


